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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 261, 264, 265, 266, and
271

[SWH-FRL 2910-1]

Hazardous Waste Management
System; Burning of Waste Fue! and
Used Oli Fus! in Boilers and industrial
Furnaces

AGENCY: Environmental Protection
Agency.
AcTioN: Final rule,

sUMMARY: On January 11, 1985, EPA
proposged under Subtitle C of the
Resource Conservation and Recovery
Act'(RCRA) to begin regulation of
hazardous waste and used oil burned
for energy recovery in boilers and
industrial furnaces. The proposal
provided administrative controls for
those perdons who market and burn
hazardous waste and used oil fuels.
Most of the requirements are being
finalized as proposed, but some
modifications have been made in
response to comment.

The final rule prohibits the burning in
nonindustrial boilers of both hazardous
waste fuel and of used oil that does not
meet specification levels for certain
hazardous contaminants and flash point.
1t also providei administrative controls
to keep track of marketing and burning
activities. These controls include
notification to EPA of waste-as-fuel
activities, use of a manifest, or, for used
oil, an invoice system for shipments, and
recordkeeping. Hazardous waste fuels,
including processed or blended
hazardous waste fuels, are also subject
to storage requirements.

DATES: Effective Dater: The efiective
dates for the regulations are:

1: Prolibjitions, The prohibitions on
marketing and burning of hazardous
waste fuel and off-specification used oil
fuel in nonindustrial boilers in
$§ 288.31(a) (2) and (b), and 266.41 (a)
(2) and (b) are effective on December 9,
1985. To implement and enforce the
prohibitions, the following provisions
are also effective on December 9, 1885:

{a) The used oil fuel specification in
§286.40(e}, exceglt for the specification
level for lead which is effective May 28,

1988, -

(b) The rebuttable presumption of
mixing hazardous halogenated wastes
with used oil in $266.40(c); and

{c) The used oil analysis requirements
and attendant record keeping
requirements in $$266.43(b) (1) and (8),
and 288.44 (d) and (e);

2. Storage Controls, The siorage
controls for hazardous waste fuels in

£
§3266.34(c) and 266.35(c) are effective
on May 29 1986; and

3. All Other Provisions. The effective
date for all other provisions of these
regulations {e.g.. manifests and, for off-
specification used oil fuel, invoice
requirements for shipments; certification
notices to suppliers; and recordkeeping
of manifests or invoices, and
certification notices) is March 31, 1986.
At that time, the manifest or invoice
requirements supersede and apply in
lieu of the warning label requirements of
RCRA section-3004(r).

Compliance Dates: The compliance
dates for the regulation are: :

. 1. Notification, Marketers and burners
of hazardous waste fuel and off-
specification used oil fuel are required
to notify EPA regarding their waste-as-
fuel activities under §§ 266.34(b), N
266.35(b), 266.43(b)(3), and 266.44(b).
These persons must so notify either EPA
or States authorized by EPA to operate
the hazardous waste program by
January 29, 1986; and

2. Submission of Part A Permit .
Applications. All existing marketers and
burners (see provisions in 40 CFR 270.2
and 270.70({a)) who store hazardous
waste fuels and who are not currently
operating pursuant to interim status
{section 3005(e) of RCRA), must file a
notification of their storage activities
with EPA by January 29, 1986 and
submit a Part A permit application to
EPA by May 29, 1986.

In addition, marketers and burners
already operating pursuant to interim
status, but who operate existing
hazardous waste fuel storage facilities
newly subject to regulation by today's
rule, must file a notification of their
storage activities with EPA by January
29, 1886 and submit an amended Part A
permit application to EPA (with an
informational copy to the authorized
State) by May 28, 1986.

Explanation for these effective dates
and compliance dates is provided in
Part Five, section III of this preamble.
ADDRESSES: The official record for this
rulemaking is in Room 5-212, U.S.
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. The
record may be viewed from 9:00 a.m. to
4:00 p.m., Monday through Friday,
excluding holidays.

FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free, at.(800) 424~
9346 or (202) 382-3000. For Technical .
information, contact Robert Holloway,
Waste Combustion Program, Waste
Management and Economics Division,
Office of Solid Waste, WH-565A, U.S.
Environmental Protection Agency, 401 M
St. SW., Washington, DC 20460.
Telephone: (202) 382-7917. Single copies

of the final rule can be obtained by
calling the RCRA Hotline number above.

SUPPLEMENTARY INFORMATION:

Preambls Outline

PART ONE: BACKGROUND
1. Legal Authority
fI. Overview of the Final Rule
III. Nonregulatory Alternatives
PART TWO: MATERIALS THAT ARE
REGULATED
L Overview .
IL. Determining When a Waste is Burned for
Energy Recovery
L. Hazardous Waste Subject to Regulation
A. Definition of Hazardous Waste Fuel
B. Consideration of Exemption for
Ignitable-Only Hazardous Waste
C. Regulation of Products Derived from
Petroleum Refinery Wastes
1. Petroleum Refineries that Reintroduce
Hazardous Wastes from Petroleum
Refining, Production, and Transportation
to the Refining Process
2 Oil Reclaimed from Petroleum Refining
Hazardous Wastes that is Returned to
the Refining Process
3, Statutory, Conditioned Exemption of
Coke Derived from Indigenous Petroleum
Refinery Wastes
D. Exemption of Coke and Coal Tar .
. Produced from Coal Tar Decanter Sludge
by the Iron and Steel Industry
E. Status of Gas Recovered from Landfills
F. Request for Exclusion of Cadence
Product 312
IV. Used Oil Subjectto Regulation
A. Definition of Used Oil Fuel .
B. Distinguishing Between Used Oil and
Hazardous Waste
1. Used Oil Containing Halogenated
Wastes
2. Used Oil Generated by Small Quantity
Generators .
8. Used Oil That Exhibits a
Characteristic of Hazardous Waste
C. The Specification for Used Oil Burned in
Nonindustrial Boilers
1. Comments on EPA’s Risk Assessment
2. Specification Parameters .
3. Specification Levels
_D. Comments on Allowing Blending to
Meet the Specification
E. Consideration of Total Ban on Burning
Used Oil in Nonindustrial Boilers
F. Analytical Testing to Demonstrate
Compliance with Specification Levels
IV. Regulation of Combustion Residuals
V. Consideration of Special Requirements for
. De Minimis Quantities Burned On-Site
PART THREE: COMBUSTION DEVICES
THAT ARE REGULATED
L Overview
IL Regulation of Boilers
A. Basis for Regulating Boilers by Boiler
Use
1. Conditional Exemption of
Nonindustrial Boilers Burning Hazardous
Waste Fuel
2. Consideration of Other Criteria for
Identifying Boilers Subject to the
Prohibitions
B. Definition of Industrial Boiler
C. Definition of Utility Boiler
D. Nonindustrial Roiler
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E.Marine and Diesel Engines .
T0. Regulation of Industrial Furnaces
IV. Regulation of Used Oil Space Heatars
PART FOUR: ADMINISTRATIVE AND
STORAGE STANDARDS
L Administrative Standards
A. Overview
B. Notification Requirements
C. Transportation Controls
D. Notice and Certification Requirements
E. Used Oil Analysis Requirements for
Marketers ’
F. Recordkeeping Requirements
11 Storuge Requirements for Hazardous
Waste Fuzl
1Ii. Examples of How These Regulations

‘Operate
‘PART FIVE: ADMINISTRATIVE, '
ECONOMIC, AND ENVIRONMENTAL
IMPACTS, AND LIST OF SUBJECTS
1. State Authority ST
A. Applicability of Rules in Authorized
States -
B. Effect on State Authorizations
H. Regulatory Impacts
A. Results of Regulatory Impacts Studies
1. Economic Impacts on the Regulated
Community .
2. Regulatory Flexibility Act
8. Paperwork Reduction Act -
B. impacts on the Used Oil Recycling
Industry
IIl. Explanation of Complianoe Dates
IV. List of Subjects . -

Today's preamble is organized into
Eve major sections. Part I contains
background information that
summarizes major provisions of the rule,
It glso describes how the rule fits into
the Agency’s strategy for regulating
other types of used oil recycling and
disposal and for regulating the actual
burning of hazardous waste and off-
specification nsed oil in industrial
boilers and industrial furnaces. in
addition, this section discusses
nonregulatory approaches to the
problems considered by EPA.

Part II describes when a waste is
burned for energy recovery and
identifies those hazardous wastes and
used oils subject to this regulation. It
also discusses the basis for exempting a
number of waste-derived fuels and for
not exempting others. In addition, it
describes the test for distinguishing
between used oil and hazardous waste
" fuels. Further, this section defends the

risk assessment used to identify used oil

constituents included in the
specification, and explains the basis for
the final specification. Finally, this
section responds to a number of
comments regarding allowing the
blending of used oil fuel to meet the
specification, availability of analytical
procedures for used oil, and the
regulatory status of combustion
residuals.

Part Il identifies those boilers and
industrial furnaces subject to this
regulation and explains the basis for

segulating nonindustrial boilers
immediately. It also discusses how

" -nonindustrial boilers can continue to

burn hazardous waste under permit
standards for hazardous waste
incinerators. Finally, this section
discusses controls for used vil space
-heaters and EPA's intent to provide

additional controls for these devices in

future rulemakings. : .

Part IV discusses the administrative
oontrols on marketers and burners that
provide a tracking system for shipments
and otherwise provide for
implementation and enforcement of the
prohibitions. This section also discusses

- the basis Tor applying the storage

-standards to all hazardous waste fuels
and general permil procedures. Finally,
this section provides examples of how
the rule operates.

_ Part V discusses how thé rules .
operate immediately, even in states
authorized to operate the hazardous
waste program. This section also
discusses the economic impacts on the
regulated community, and particularly,
the-used oil recycling industry.

PART ONE: BACKGROUND

L Legal Authority

These regulations are promulgated
today under the authority of sections
1008, 2002(a), 3001, 3002, 3003, 3004, 3008,
3007, 3010, and 3014 of the Solid Waste
Disposal Act as amended by the
Resource Conservation and Recovery
Act of 1976, the Quiet Communities Act
«f 1878, the Solid Waste Disposal Act
Amendments of 1980, the Used Oil
Recycling Act of 1880, and the
Hazardous and Solid Waste
Amendments of 1984, 42 U.S.C. 6905,
§912(a), 6921, 8922, 6923, 6524, 6925, 8927,
6030, and 6832 .

IL Overview of the Final Rule o7

With today's rulemaking, EPA begins
to fegulate those hazardous wastes and
used oil that are marketed and burned
for energy recovery. The chief purpose
of these rules is to prohibit the burning
of hazardons waste and contaminated
used oil in nonindustrial boilers. The
prohibitions are implemented and
enforced by placing administrative
«<ontrols on marketers and burners
of these fuels, -

Today's rule also establishes a
rebuttable presumption that used oil
that contains more than 1000 ppm total
halagens is mixed with halogenated
hazardous waste and, therefore, is a
hazardous waste. The presumption may
be rebutted by showing the used oil has
not been mixed with hazardous wastes
{e.g.. by showing it does not contain
significant levels of halogenated

hazardous constituents). Used oil
presumed to be mixed with hazardous
waste is subject to regulation as
hazardous waste fuel when burned for
energy recovery. .

dn addition, the rule establishes a
specification for used oil fuel {i.e., used
oil not mixed with hazadous waste) that
is-essentially exempt from all regulation
and may be burned in nonindustrial
boilers. The specification sets allowable
levels for designated toxic constituents,
flash point, and total halogens.

Burning of hazardous waste fuel and
off-specification used oil fuel in
industrial and utility boilers and
industrial furnaces continues to be
exempt from regulation. The Agency
intends to regulate such burning under ,
permit standards to be proposed in 1986,
as discussed below.

Administrative requirements such as
notification, receipt of identification
number, and compliance with manifest
or invoice {for off-specification used oil
fyel) systems are being promulgated
today to enforce the prohibitions on

-burning of hazardous waste fuel and
- offspecification used oil in nonindustrial

boilers. .

Today's rule also applies RCRA
hazardous waste storage standards to
facilities storing hazardous waste fuels.
Such waste-derived fuels have
heretofore been exempt (on an interim
basis) from storage standards when
produced by a person other than the
generator. See §§ 266.30(a) and
268.34(c), 50 FR at 667 (January 4, 1985).

Several modifications have been
made to the proposed rule in response to
comments. These include: the rebuttable
presumption of mixing hazardous
halogenated solvents with used vil is
based on a total halogen level of 1000
ppm rather than a total chlorine level of
4000 ppm; a specification for total
halogens is added to the used 6il fuel
specification at a level of 4000 ppm; and
the effective date of the lead
specification level (set at 100 ppm} is
deferred for six months, while the other
specification parameters are effective
fen days after promulgation.

The Agency is also developing two
other rulemakings that will regulate the
blending and burning of used oil and
hazardous waste for energy recovery.’
EPA will soon be proposing a rule that
would list used oil as hazardous waste
and establish special management
standards for recycled oil, including oil
burned for energy recovery. Those rules
would go beyond today’s final rule by
providing standards for used oil
generators and collectors, and by
regulating the transportation and
storage of used oil. Today's final rule
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places administrative controls only on
marketers and burners of used oil
burned for energy recovery, and does
not regulate the transportation and
storage of used oil. .

In 1988, we are scheduled to propose
permit standards for the actual burning
of hazardous waste and used oil in
boilers and industrial furnaces. Under
those permit standards, hazardous
waste could be burned in any boiler or
industrial furnace, irrespective of .-
purpose (i.e., hazardous waste could
burned for energy recovery, material
recovery, or destruction).? Burning of
contaminated (f.e., off-specification)
used oil would be permitted under
special permit-by-rule standards.

TIL Noaregulstory Alternatives

EPA carefully examined a number of
nonregulatory strategies for managing
used oll, but failed to identify any that
would be as protective as these
regulations. See 50 FR at 1687 (January
11, 1985). The most promising approach
consideréd was a tax rebate system.
Under this system, a tax on virgin lube
oll would be rebated to “acceptable™
users of used oil (e.g., rerefiners,
“accaptable” burners). We explained in
the proposal, howevar, why a tax rebate
system would be ineffectivein -
protecting human health and the
environment and impractical to
implement,

In response to EPA's discussion on
nonregulatory alternatives, one
commenter suggested a program
whereby “do-it-yourself” oil changers-
would voluntarily bring their used oil to
gas stations to be sold to rerefiners.
‘While the Agency is strongly in favor of
of rerefining, EPA’s objective in
promulgating today's regulations is to
begin to regulate used oil management
to ensure that it is managed in an
environmentally acceptable manner, See

.RCRA section 3014. This provision does
not authorize EPA to determine
preferential recycling approaches and to
direct used oil to those approaches,
provided alternative types of recycling

are conducted in a manner that protects

human health and the environment.®

! Haxardous waste may be burned for
destruction, previously and under today's rule, only
under RCRA hazardous waste incinerator standards
found In 40 CFR Parts 254 and 285,

* Wa believe that today's regulations will. in fact,
reault in a substantial increase in used ofl rere!

Used ofl that docs not mest the specification and
that s currently bumed for energy recovery
nonindustrial boilers must sither be blended to meet
the specification or diverted to industrial or utility
boilers or industrial fumaces. We expect thata
subatantial amount of this ofl will find its way to
rerefiners. We nole also that EPA anticipates -
proposing in Spring 1006 Federal procuremant

PART TWO: MATERIALS THAT ARE
REGULATED )

L Qverview

Today's rules apply to hazardous
waste and used oil burned for energy
recovery. When 80 recycled, these -
wastes, and matérials that are produced
from or otherwise contain these wastes
as a result of blending, processing, or
other treatment, are termed hazardous
waste fuel or used oil fuel. These terms
are defined in this section. We also
discuss how to determine when a waste
is burned for energy recovery and the
applicability of these rules to burning for
materials recovery. In addition, we
discuss when combustion residuals from
boilers and industrial furnaces burning
hazardous waste and used oil are
subject to regulation as hazardous
waste. Finally, we digcuss, in response
to comments, our plans to give special
consideration to regulating the on-site
burming of de minimis quantities of

hazardous waste fuel and off-
"specification used oilinthe - - .
development of permit standards fo
boilers and industrial furnaces - -

scheduled to be proposed in early 1986.
In defining “hazardous waste fuel”,

 we discuss the basis for exempting

:‘.:rtain Zulmrdti ous wastelfuell frgzx

ese regulations——petroleum refinery
fuel products derived from hazardous
waste produced by refiningand -
anciilary operations, and coke and coal
tar derived from hazardous waste .
produced by coal coking operations in
the iron and steel industry—and why we
are rejecting arguments by some

° commenters to exempt or exclude other
hazardous waste fuels.

In defining “used oil fuel”, we define
used oil and explain the difference
between used oil and “oily waste.” In
addition, we discuss the specification
for used oil that may be burned in
nonindustrial boilers, and explain why
we added total halogens to the proposed
specification at a level of 4,000 ppm and
why PCBs were deleted from the

" proposed specification. We also respend
to comments regarding why other
parameters were not added to the
specification and why certain :
specification levels were selected. We
also discuss how to distinguish between

. hazardous waste fuel and used oil when
the used oil may have been mixed with
hazardous halogenated solvents, when
used oil may be mixed with small
quantity generator hazardous waste,
and when used oil exhibits a
characteristic of hazardous waste.
Finally, we respond to comments on
guidelines under authority of RCRA Section 6002
regarding procurement of recycled lubricating oils.

allowing blending. of used oil to meet the
specification, banning all burning of

, used oil in nonindustrial boilers, and the

availability of analytical testing
procedures to determine conformance

" with the specification. _

[. Determining When a Waste is Burned
for Energy Recovery '

Today's regulatidns apply to
hazardous waste and used oil burned
for “energy recovery.” This limitation
raises two questions: how to distinguish
burning for energy recovery from
burning for destruction, and determining
how to regulate if burning is conducted
to recover materials, -

In the January 11, 1985 proposal (see
50 FR at 1690), we explained that the
Agency had already addressed what is
meant by burning for legitimate energy
recovery. We explained that burning of
low energy hazardous waste as alleged
fuel is not considered to be burning for
legitimate energy recovery, even if the

"low energy hazardous waste is blended

with high energy materials and then

" ‘burned. Thus, boilers and industrial *

furnaces burning low energy wastes (i.e.,
having less than 5,000~8,000 Btu/lb

' heating value, as generated) 2 could be

considered to be incinerating them, and
o be subject to regulation as hazardous
waste incinerators. .

Although today's rule prohibits the
burning of hazardous waste fuel and off-
specification used oil fuel in
nonindustrial boilers, the principles of
the statement remain in force. We have
indicated, however, that if we were to
apply the Enforcement Policy Statement
to industrial {and utility} boilers and
industrial furnaces, we would seek to
enforce in situations where low energy
hazardous waste adulteration was
deliberate and massive. This is because
we have said that larger industrial
boilers are more efficient at recovering
energy and so could be deemed, more
often, to be burning lower energy wastes
legitimately. (See 48 FR at 11159 (March
16, 1983).)

A second question is the scope of
these regulations when burning involves
material recovery. Normally, the
purpose for which a material is burned
makes no differencs in environmental
effect. Hence, EPA envisions an ultimate
regulatory scheme where regulation of
burning applies (as may be necessary to
protect human health and the
environment) regardless of purpose in
all situations within the Agency's

_jurisdiction. We now address this

% See Statement of Enforcement Policy issued
Jonuary 16, 1963 (printed at 48 FR 11157 (March 16,
1963)). *
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question as it applies to burning in
.boilers, burning for a dual purpose in
industrial furnaces, and burning in
industrial furnaces solely for material
recovery.

‘We explained in the Janusry 11, 1985
preamble that since boilers, by
definition, have as their primary purpose
the recovery of energy, if materials are
also’'recovered, this recovery is ancillary
to the purpose of the unit, and so does
not alter the regulatory statis of the
activity. (See also definition of “boiler” .
in 50 FR at 661 (January 4, 1985).) We .
also explained that the regulations apply
when an industrial furnace burns the
same material for both energy and
material recovery (eg- when blast
furnaces burn organic wastes to recover
both energy and carbon values).

Today's reguiations, however, do not
apply to hazardous wastes burned in
industrial furnaces solely for material
recovery. In large part, this is because
the primary focus of today’s regulations
is on waste burning in nonindustrial
settings (apartment buildings, hospitals,
etc.). In addition, as discussed in the
}anuary 4, 1985 preamble to the
definition of solid waste and the
preamble to the proposed rule in this
proceeding, there are certain situations
where control of burning for material
recovery in industrial furnaces could
lead to an mpenaissible intrusion into
the production process and so be
beyond EPA's authority under RCRA.
See 50 FR 830, 1690. These situations are
limited, and involve circumstances
where the secondary material being
burned is indigenous to the process in
which the industrial furnace is used, for
eaample, because the secondary
material contains the same types and
concentrations of constituents
{particularly hazardous constituents
listed in Appendix VIII of Part 261) as
the raw materials normally burned in
the industrial furnace. /d.¢ In EPA's
forthcoming regulations establishing
permit standards for burning in boilers
and industrial furnaces, EPA will
establish permit standards for industrial
furnaces burning for material recovery
{as well as for energy recovery or
destruction) in all situations not beyond
EPA’s regulatory authority.

¢ An example could be a smelting furnace
resmelting one of its own listed process residuss. In
such situations, the secondary materia! would not
be a solid waste at the time of burning in the
industrial furnace even though it is classified as a
solid waste for purposes of nonge pﬂor to burning.
Note further that the derived-from
(§ 261.3(c)(2){i)) thus would not upply eo wastes
genersted by the

. Hmrdous Wuto Suh)ec! to
Regulation -
A. Definition of Hazardaus Waste Fuel

1. Hazardous Waste Fuel. With
certain exceptions discussed below,
these rules apply to hazardous wastes
{and fuels that are produced from or
otherwise contain hazardous waste as a
result of processing, blending, or other
treatment), that are burned for energy
recoveryina boiler or industrial furnace
that is not operating under RCRA
standards for hazardous waste
incinerators.® Such fuel is termed

“hazardous waste fuel”.$

Certain commenters questioned
whether these rules (and by extension
RCRA section 3004(q)) would apply
when energy recovery from burning
hazardous wastes is merely incidental,
or when energy recovery is not the
principal purpose of burning. Todey's
rules apply where energy recovery is
significant or purposeful. The Agency
stated as long ago as 1883 in a
Statement of Enforcement Policy (48 FR
11159 (March 186, 1983)) that ordinarily
burning low energy (less than 5,000 Biu
1b.) hazardous waste is not considered
to involve energy recovery, in spite of
incidental energy release. See also 50 FR
at 630 (January. 4 1985), and 50 FR 1690

'annmthnthhnardmmlyhamn
axhibits a characteristic is used as an ingrediont in
a fuel, and the waste-derived fus] does not exhibita
characteristic, the waste-derived fusl would not be
oconsidered to be & hazardous wasts. {See
§261.3(d)(1))

¢ Sevaral cumaenters suggested that “hazardous
‘waate fuel” is an insppropriate term o use to
deluibﬂhm!uehmltuuluamdm

will
perceived increased risks asscciated with
hazardous wasts. Commenters belisved that the
negative association of bazardous wasts with the

!ndwwldmmmyumtomb\nmm
fuels and, therefore, depress the business of those
marketing thess fuels, particularly used oil mixed

with hazardous waste. Several commenters
suggested that the Agency use a different term with
lees nagative connotation (e.g., “regulated” or
“RCRA-regulated fusl”).

‘We acknowiedge that we-have (see
§ 261.8{a){1). 50 FR 085 (January 4, 1085)) termed
hazardous wastes that are recycled as “recyclable
materials”. We continue to believe, howsver, that
hazardous waste burned for energy recovery should
be termed “hazardous waste fusl” for & number of
reasons. The warning labe!l provision of section  ~
3004(r) of the Hazardous and Solid Wasts
Amendments of 1084 (HSWA) rsquires that an
nvoice or bill of sale for hazardous waste fusl bear
& statement that the fusl contains hazardous waste.
‘Although that provision is superseded by the
manifest requirement promulgated today, we
believe that Congress intended that EPA controls
for such fusls make it clear that the fuels are, or
contain, hazardous wasts. In addition, aithough the
January 4, 1085 promulgation termed recycled
bazardous waste as “recyclabls mmhh that

waste bumned for energy {expanded by
today's rule) and, in fact, first defined such waste as
“hapz;rdmwuuml" . See Subpart D of Part 288,
80 FR 667,

(January 11, 1085) reiterating this
principle. Thus, if boilers or industrial
furnaces bum hazardous wastes
containing ofganic constituents these
rules would not invariably apply.

These rulee do apply, however, if
hazardous wastes {viz. any hazardous
secondary material (see § 261.2(c)(2),
January 4, 1985 and August 20, 1885)) are
burned in industrial furnaces or boilers
both to recover energy {i.e., to provide
substantial, useful heat energy) and for

some other recycling purpose, even if

energy recovery is not the predominant
® purpose of the burning. EPA already has
taken this position in the rules codifying
section 3004(q) of RCRA. 50 FR 28724
(July 15. 1985). In addition, as noted -
above, the Agency is moving away from -
tests based on purpose because the
purpose of burning normally is unrelated
to its environmental effect. Indeed, the
" argument that these rules {as well as
RCRA section 3004(q)) should apply
only where energy recovery is the
principal purpose of burning would
resurrect the discredited “primary -
purpose” test formerly used by EPA to

distinguish recycling from incineration. -
" As both the Agency and the Congress
‘have stated, this standard was largely
irrelevant for evaluating environmental
effects of burning, and proved
exceedingly difficult to administer. See
48 FR 14483 (April 4, 1983); S. Rep. No.
284, 88th Cong. 1st Sess. at 36 {1983). Nor
is section 3004{q) of RCRA limited to
situations where energy is the principal
purpose of burning, the plain language of
the statute applying to hazardous waste
burned “for purposes of energy
recovery” (RCRA section 3004(q)(1)(B)).
or “bumed to recover useful energy”
(RCRA section 3004(q){2)(B)). The
statute also classifies hazardous waste-
derived petroleum coke as a section
3004{q) fuel (see RCRA section.
3004(q)(2)(A)). even though petroleum
coke is burned for several purposes,
only one of which (and not necessarily
the most important) is energy recovery.
See S. Rep. No. 284, supra at 39.7.

Consequently, these rules apply
where ous wastes are burnea in
boilers or industrial furnaces and
provide substantial, useful heat energy.
Such burning is considered to involve a
hazardous waste fuel within the
meaning of RCRA section 3004(q).

2, Eliminating Certain Existing
Regulatory Exemptions for Hazardous
‘Waste Fuels. These rules expand the

7 Section 3004{q) also applis on its face 1o
cemant kilns hazardous waste eveu though

burning
these industrial furnace do not burn wastes for the
sole purpose of energy recovery. RCRA section -
3004(q){2)(C)-
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universe of hazardous waste subject to
RCRAngtﬂationbwhan burned for
energy recovery by removing two
exemptions. Although the Agency has
jurisdiction to regulate under RCRA alk
spent materials, sludges, by-products,
and § 261.33 commercial chemical
products, all fuels to which these
materials are added, and all fuels
derived from or otherwise containing
these materials when they are *
transported, stored, and burned for .-
energy racovery (see 50 FR 630 (January
4, 1685), and 50 FR 33541 (August 20,
1085)), EPA currently regulates the
storage and transportation of hazardous
waste burned for energy recovery only
on a limited basis, Thus, the following
ous waste fuels are provisionally
exempt: (1) Spent materials and by-
Emductg exhibiting a characteristic of
azardous waste; and (2) hazardous
waste fuels produced from hazardous
waste by blending or other treatment by
& person who neither generated the
waste nor burns the fuel. (See §§ 266.30
and 268,38 in 50 FR 867 (January 4,
1885),) Under the first exemption, only
listed wastes and sludges (both listed
and characteristic) are currently
regulated.® Thus, nonsludge,
characteristic-only wastes are currently
exempt. Under the second exemption.,
waste-derived fuels produced by off-
-site, third-party marketers are currently
exempt. Today's rules remove both of
these exemptions so that the
transportation, storage, and other .
gxo:itmh apply to all ous waste

els. .

We have also explained why neither
exemption is environmentally
justifiable. See 50 FR 1705 (January 12,
1085). There is no general distinction
between potential adverse effects of
burning listed or characteristic
hazardous wastes. Nor is there any
general distinction between hazardous
waste fuels marketed directly by
generators or by marketers unrelated to
those generators, These exemptions, in:
fact, have always been provisional, and
exist because of the Agency's initial
uncartaén;ty 228‘11!1;.80) abouggnnln ;
appropriate tory regime for
recycled wastes, /d. Although the
Agency promulgated a regulatory regime
for many recycling activities on January
4, 1985, we decided to remove these
exemptions in today’s rulemaking

dealing solely with burning for energy

§ Listad commercial chemical products, howewer;
are not solld wastes (or harardous wastes) when
urned for energy recovery {f they are themsalves
fuels or normal componmts of commercial fuels,
&cwmmsﬂmwu(}ulywamph
example is pipeline interface generated from the
transport of toluens, when the interface is burned
{or energy recovery, - .

-

recovery rather than in the January 4,
rulemaking to avoid confusion er
disruption that would result from
exiensive, piecemeal changes of the
current (i.e., May 19, 1980) rules. See 50
FR 632 (January 4, 1985).

B. Consideration of Exemption for
Ignitable-Only Hazardous Waste

In the proposed rule, we solicited
coimments on whether wastes that are
hazardous only because of their
ignitability should be exempted from the
prohibition on burning in nonindustrial
boilers. (See 50 FR 1701 (January 11,
1985.) We also asked if these “ignitable-
only” wastes should be exempt from all
controls (including storage and
transportation), or just the prohibition
on burning in nonindustrial boilers.

We reasoned that burning such
wastes would not pose any greater’
danger of fires or explosions than
commercial fuel oils if the minimum
flash point was limited to 100* F.
However, we also noted that ignitable-
only wastes may actually contain
significant levels of toxic compounds
because the Agency has not completed
its listing of wastes that are hazardous
bacause of their toxicity. Therefore, we
indicated that as a part of any
exemption scheme those toxic
compounds of concern must be
identified, acceptable concentrations
must be determined, analysie
procedures must be prescribed. and
recordkeeping procedures must be
required. _ :

For a number of reasons, today’s rule
does not provide an exemption for
ignitable-only hazardous waste.
Although commenters acknowledged the
need to ensure that the waste does not
contain significant levels of toxic
constituents, they were not helpful in
suggesting a rational approach for
setting safe levels for the constituents or
an implementation scheme that would
avoid the expense of analyzing
shipments for virtually every compound
on Appendix VIII of Part 261. Several
commenters suggested that the presence
of Appendix VIII compounds that occur
naturally in virgin fuel {e.g., toluene,
xylene, benzene, metals) should be
considered in setting acceptable levels
for an exemption. For “non-fuel™
compounds, several commenters
suggested a maximum level of 160 ppm
while one commenter suggested 1 ppm,
and another suggested that acceptable
levels be based on assessment of risk.
As we indicated in the proposal, 100
ppm may be an appropriate level for
some constituents while a lower level,
perhaps 1 ppm, would be appropriats for
the more toxic constituents.

Commenters pravided n insight on how
acceptable levels would be assigned to
the various compoun is of concern.
Moreover, even if it were assumed that
acceptable levels for all Appendix VIII
compounds could be determined,
commenters did not focus on the
analytical burden they would face to
endure that shipments met the
conditional exemption.

We have concluded that a conditional
exemption would be very difficult to
develop and very expensive to the
regulated community to implement.

. Moreover, it is not clegr that a

substantial amount of hazardous waste
would even be eligible for an exemption
conditioned on the presence of only very

.low levels of the Appendix VIII

constituents not normally present in
virgin fuel oil. :

We note, however, that we are
considering whether special permit
standards would be appropriate for
ignitable-only wastes under the Phase I
permit standards for boilers and
industrial furnaces to be proposed in
1988. Such special standards could be
fashioned after the current standards for
burning ignitable-only waste in
incinerators. See §§ 264.340(b) and {c).
Under the incinerator standards, site-
specific factors such as quantity of
waste and location of the facility may
be used to determine if measurable, but
low, levels of Appendix VIII compounds
may pose a hazard to public health or
the environment. Wastes found to be
ignitable-only with insignificant levels
of Appendix VIII compounds are exempt
from the performance and operating
standerds for incinerators, Although

. waste analysis is required, the analytic

burden is minimized by considering only
the Appendix VIIIl compounds that could
reasonably be expected to be found in
the waste. Thus, consideration of an
exemption on a case-by-case basis as
part of a permit proceeding provides a
rational approach to consider the
significance of low levels of Appendix
VIII compounds and allows for cost-
effective (i.e., limited) waste analyses.

C. Regulation of Fuels Derived From
Petroleum Refinery Waste

1. Petroleum Refineries that
Reintroduce Hazardous Wastes From
Petroleum Refining, Production, and
Transportation to the Refining Process.

" EPA salicited comment on the status of

fuels from petroleum refineries that
reintroduced oil-bearing hazardous
wastes from petroleum 3
production and transportation to the -
refining process. See 50 FR 1685-1690.
Although we proposed to define these -
materials as hazardous waste fuel, we




-
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' solicited comment on the extent to
which the hazardous waste

- contaminantg are removed by the
refining process, or are sc diluted by the

. process that they do not significantly

increase the level of contaminants
present in fuel. Id. K this is the case,
EPA believes it has the ultimate
authority to exclude the derived fuels
from being solid wastes, since the more

" waste-derived fuels from a process are

like products from the same process
produced by virgin materials, the less
likely EPA is to classify the waste-
derived fuel as a waste. {1t is clear,
however, that EPA possesses .
jurisdiction under RCRA to make these

. determinations. See RCRA section

3004(r).) The American Petroleum
Institute (API) submitted relevant data
on these points which EPA noticed for
public comment on June 28, 1985. 50 FR
26389.

These data, though limited, seem to
indicate that at large, sophisticated
refineries, these recycling practices do
not significantly coniribute to metals
levels in the refined fuels. However,
EPA cannot as yet determine whether
this is due to the refining process itself,
or whether the amounts of waste
reintroduced into the process are so low
as to be diluted. In particular, APl's data
indicated that lese than one percent of
hazardous waste (i.e., chiefly oil
reclaimed from ous wastes) is
reintroduced into the refining stream at
a crude petroleum refinery. Based on
these data, they show that the increase
in metals content in the final product is
minimal. For example, cadmium levels
increased from 0.11 ppm to0 0.12 ppm
while lead levels increased from 0.89
ppm to 0.81 ppm. (Sez Table 3, p.16 of
API's submission on comments on
reopening of comment period dated June
12, 1985.} Thus, when only a small
percentage of waste is reintroduced
back into the refining process, it does

_not appear to appreciably effect metals
levels in the final refined products.
However, the Agency is concerned that
if contaminants are simply being diluted,
then if there were a significant increase
in the amount of hazardous waste feed,
resulting fuels could be significantly
contaminated since the wastes being
reintroduced contain concentrations of
toxic metals far greater than those in
most crude oils. In fact, the Agency has
some preliminary data from its
petroleum refining industry study which
indicates that for at least some metals—
arsenic and cadminm—the distillation

. process does not necessarily remove the

metals from the fuels.

The Agency is considering an
approach which would indicate-that if
the amount of hazardous waste that was
reintroduced back into the petroleum

_ refinery was minimal (i.e., less than one

- percent)}, the fuel produced at the

refinery would be excluded {j.e., would
not be a solid waste}. In the short term
there are certain implementation ‘
difficulties with this idea, particularly
the difficulties of determining
compliance for each batch since refining
is a continuous process. The Agency is
continuing to evaluate this poasibility,
however, )

Rather, EPA believes that more time is
needed to study these questions. In

articular, EPA intends to examine
gm.her the question of whether removal
.actually octurs as & result of refining.
This would have bearing not only on the
question of whether regulation is
justified, but also on the question of
whether resulting fuels should be
classified as products or as wastes, EPA
particularly wishes to examine the
extent to which these wastes can
influence the composition of fuels from
smaller, less sophisticated refineries
which may remove fewer metals from
the wastes, and also may use a higher
percentage of wastes as feed-stocks.

At present, however, since there is no
persuasive evidence that reintroduction
of these indigenous hazardous wastes
into the refining process actually
contributes significant concentrations of
metals to the resulting fuels, EPA is
leaving in place the existing exemption
for such fuels contained in .

§ 261.6(a)(3)(v).° See 50 FR 33542
(August 20, 1985). Another factor
influencing continuation of the
exemption is that fuels produced only
from virgin crude oil can have higher
levels of toxic metals than fuels partially
produced from these hazardous

wastes. !° See 50 FR 1695 (January 11,
1085). '

Thus, fuels produced from refining of
indigenous, oil-bearing hazardous
wastes at a petroleum refining facility
will continue to be exempt. By
“petroleum refining facility” EPA means
to include any facility that produces
hydrocarbon products (e.g. gasoline,
kerosene, distillate fuel oils, residual
fuel oil, etc.) from crude oil or its

®As explained in detail in the preamble to the
proposed rule, this provision does nof exempt the
hazardous wastes before they are reintroducsed inte
the refining process (50 FR at 1689).

WEPA also considers these waste-derived fuels to”
remain petroleum, rather than hazardous -
substances, for purposes of the comprehensive
Environmental Response, Compensation, and
Liability Act (CERCLA). See CERCLA section
101{14) {excluding petroleum from definition of
hazardous substences). In light of the widespread
nature of these recycling practices, to do otherwise
would potentially read the exclusion for petroleum
out of CERCLA. In addition, there is no indication
that Congress meant for these waste-derived fuels
to be considered hazardous substances when it
added sactions 3004(r) (2) and {3} to RCRA (which
provisions indicate that such fuels remain
hazardous wastes},

immediate fractionation products
through straight distillation of crude oil
or other intermediate products (e.g., gas
oils, naphtha, etc.) (This is the definition
of the Petroleum Refining Standard
Industrial Classification (SIC 2811).). For
these hazardous wastes to be
considered to be refined, they must be
inserted into & part of the process
designed to remove contaminants in the
normal operation of the refining process.
See 50 FR 28725 (July 15, 1985). As we
explained there, this would mean
insertion of the wastes prior to
distillation or catalytic cracking. (The
distillation process is used to split the
feedstock into fractions based on the
various boiling points of the feedstock
components. The data submitted by API ,
indicates that most of the metals
concentrate in the heavier (high boiling
point) fractions. Many times these

- fractions are not used for fuels but

rather to produce asphalt or petroleum
coke. Therefore, there is a significant
probability of contaminant removal from
many fuel fractions if there is distillation
in the process.) In addition, without
distillation or.insertion of the wastes
into another part of the process
designed to remove contaminants, there
will be no removal of contaminants at
all, and Congress regarded some
removal as one of the prerequisites for
exemption. See RCRA sections 3004
(r}{2){B) and {r)(3)(A), and 50 FR at 28725
(July 15, 1885). Consequently, if a facility
takes an oil-bearing hazardous waste
and processes it without distillation to
produce a fuel, the resulting fuel is not
covered by this exemption and so could
be subject to regulation. Similarly, if a
refinery inserts the waste into a part of
the process after distillation or catalytic
cracking {as explained above), resulting
fuels are not automatically exempt.®
Under EPA’s proposal, such fuels (i.e..

. fuels derived from petroleum refining

wastes which fuels are produced by
processes not using distillation, or the
fuels resulting when petroleum refining
waste are inserted into the refining
process after points at which any
contaminant removal can occur) were
classified as hazardous waste fuel
(assuming they were derived from listed
refinery wastes, or exhibit a hazardous

incidentally. certain used oil-based processes
produce used oil fuel from processes that use
distillation. These processes are not refining
operations (in spite of the use of distillation)
because they do not produce fuele from crude oil.
Fuels from such a process thus are not
automatically exempt from regulation. but would be
if they meet the specification for used oil fuel. If this
type of processor should also use oilbearing
petroleum refining hazardous waste as a feed
material, the resulting fuels would be exempt if they
meet the used oil fuel specification, since the
operation is comparsble to those described in the
following paragraph in the text.
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waste characteristic) subject to alt the
regulatory requirements for such fuels.
EPA has modified this position in the
final rule so that such fuels are not
subject to regulation if they meet the
same specification applied to fuels
produced from processing used oil—a
very similar operation. (In fact, the
Agency is aware of operations that
blend petroleum refining hazardous
wastes and used oil.) We have added an
exemplion to §261.6{a)(3] to make this -
gflnt. This will ensure that the resulting

els will pose no greater environmental
hazard than the virgin fuels that would -
be burned in their place.18 13 EPA thus
beliaves this is the proper means of
controlling this potential problem. If the
waste-derived fuel should exceed the
fuel specification, it would be subject to
all of the rules applicable to hazardous
waste fuels. (As a hazardous wasts fuel
which i# not completely derived from
used oil, the fuel is not eligible to be
regulated under the special standards
reserved for used oil. See RCRA section
3014. This position is consistent with the
one taken in the proposed rule.)

2. Oil Recovered from Petroleum
Refining Hazordous Wastes that is
Returned to the Refining Process. A
related question is the status of oil that
is recovered from ous wastes
generated during normal petroleum
refining, production, or transportation
practices. The recovered vil is usually
returned to the refining process as a
substitute for crude oil but can also be
burned directly as a fuel. Under .
amended § 281.3{c)(2) [see 50 FR 664
(January 4, 1985) and 50 FR {August 20,
1985)), such oil remains in the hazardous
waste system (if it is to be used to
produce fuel or is bumed for energy
recovery). EPA solicited additional
comment on this issue on May 13, 1985
(50 FR 19958).

EPA is not yet able to amend the rules
to state under what circumstances
reclaimed oil might not be considered ta
be a waste. This is largely because

1% Se¢ preamble section IV-C of Part Two loe
discusaion o basing the used oil fual specification
levels for metals on levels found in virgin fuel oils. It
should be noted that tha specification lovel for laad’
{s higher then levels found in virgin fusl. EPA is
subjecting nonexempt fusls darived from petraleurs

industry wastss to the higher lead specification, at

least a3 an interim measure. because many of the
{acilities potentially affected also process used oil.
For the moment, therefore, EPA will apply all of the
used oil fual specification to the resulting fuels. The
Agency, howevar, is studying this question further
{n preparing its Phase O rules.

14 EDA could not normally apply this logic to fusls
derived from harardous wastes becauss the types of

constituents potentially present are much

mote pumerous, and could be presest in much
higher coocentrations, than those fornd in oib-
bearing wastas from patrolnm refinilg,
and transportation (oz in used oil). See 50 FR 100t
1.4, Haxardous constitutents in other wastes also-
would not correspond to contaminants i
virgln fuals.

available data (wkich are limited) show
that the oil can contain higher metals
levels than virgin fuel oil.}¢ EPA thus
needs to study further the particular
means of oil recovery from these
wastes, and the composition of the
resulting oils in relation to composition
of virgin fuels.18

EPA is prepared, however, to continue
the existing exemption (in
§ 261.6(a)(3)(vi)) for these recovered oils.
and for fuels from petroleum refining
which are partially produced from these
recovered oils. The data submitted by
AP appear to show that the recovered
oil does not contribute significant levels
of metals to the refined fuels. (The
Agency is continuing to investigate
whether this is due to dilution or
removal incident to refining.) Nor does
the Agency believe it appropriate at this
time to regulate the recovered oil prior

to reintroduction to the refining process

in light of the incomplete
characterization of the oil's composition,
the likelihcod of similar handling
practices for recovered oil as for crude
oil, and the possibility of
disproportionate impact of such
regulation on off-site facilities
recovering oil from these wastes vis-a-
vig refineries recovering oil from their
own wastes (which recovered oil is
almost invariably piped directly back to
the refining process and-so would not be
regulated under current EPA rules.!s ,
However, if the recavered oil is to be
burned directly as a fuel, EPA has
determined that the oil should be
regulated as a hazardous waste fuel
unless the oil meets the specification for
used oil fuel. The situation is exactly
analogous to hazardous waste fuels

14 See comments from American Petroleum
Institute (Table 3, p. 18) dated Juns 12, 1988.

18 EDA solicited comment on the applicability of
the variance for closed-loop procsesses contained in
amendad § 250.31(b). It is possible that a parralle}
variance (to be appiied on an industry-wide basis if
appropriats) for materials that are reclaimad but
must be reclaimad further before final recovary
(# 260.31(c)) is appropriate. The Agency also is
continuing to assess the relationship of these
situations to RCRA eection 3004(r) (2) and (3). Other
commants to the Agency’s notice (particularly those
on the axisting regulatory status of recovered oil
and on whether there is any difference in fuels
“produced from™ or “containing” hazardous wasts)
were answered in the Agency’s August 20 notice.
See 50 FR 33841,

1€ As noted above, hazardous wastes from which
oil is recovared are reguiated until the point of oil
recovery. Distinguishing between recovered oil and
listed hazardous wastes (i.e., API Separator Sludge,
Slop Ol Emulsion Solids, etc.) will not always be an
aasy decision. In making this distinction. the
Agency will consider a number of factors, including
watsr coatent, solids content, and, in some casen
metals content. Thus, wastes with high water or
solids content will generally be perceived as

- hazardous wastss subject to regulation and not as

recovered oil. For example, if an oily waste is sent
off-site to be dewatered, this material would not be
considered a recoverd ofl {exempt from regulationy
but a waste subject ta regulation, if this materiek _
were also hazardous. :

produced by processing (rather thar
refining) these oil-bearingwastes. We
have explained above why it is
appropriate to apply the fuel
specification to these waste-derived
fuels, rather than (as at proposal) to
regulate them as hazardous waste fuels
regardless of composition. We also are
including an exemption in § 281.6(a)(3)
for recovered oil burned directly that
meets the used oil fuel specification.

4. Statatory, Conditioned Exemption
.of Coke Derived from Indigenous
Petroleum Refinery Wastes. The
petroleum refining industry also
produces coke from refinery process
wastes. If the coke is produced from or
contains listed hazardous waste, the
coke produced from such wastes is a
hazardous waste. The Hazardous and
Solid Waste Amendments (HSWA) of
1984, however, exempted from
regulation as hazardous waste fuel such-
derived coke provided: (1} The
Hazardous waste used to produce the
coke is indigenous to petroleum refining:
(2) the coke is produced at the same
facility that generated the hazardous
waste; and (3) the coke does not exhibit
& characteristic of hazardous waste.
{See section 3004(q)(2)(A). This statutory
exemption is codified at § 268.31(b)(2} **
and is redesignated in today’s rule as
§ 268.1(a)(3)(ix). :

D. Exemption of Coke and Coal Tar - -
Produced From Coal Tar Decanter
Sludge by the Iron and Steel Industry

EPA indicated in the proposed rule
that it would consider granting an
exemption to coke produced from coal
tar decanter sludge [EPA Hazardous
Waste K087) if commenters provided
data that demonstrate that hazardous
contaminant levels in the coke are not
appreciably increased by recycling the
tar sludge. (See 50 FR 1690.) Today's rule
exempts such waste-derived coke (a
hazardous waste fuel even though not
burned exclusively or necessarily -
primarily for energy recovery (see
section IILA.1 above)) from regulation
as hazardous waste and also excludes
coal tar produced from coal tar decanter
sludge.

Tar decanter sludge is generated
during the recovery of a coal tar by-
product produced during the production
of coke from cdal. The sludge is listed as
hazardous waste because of high levels
(about 1%) of phenol and naphthalene.
The sludge is frequently recycled by
mixing it with coal before it is charged
to a coke oven to produce coke. The
coke product is typically used as a fuel
in ateel blast furnaces. In addition, the
sludge is sometimes mixed back into the
coal tar by-product which is alsa

37 Sea 50 FR 28751 (July 15, 1985}:
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. drequently used as a fuel. Both of these
waste-derived fuels are exempted from -
today's rules for the reasons discussed

The American lronana Steel Institute
LA!S!) and Koppers Company, Iac.
operation. w
sludge is recycled. In particular, when
the sludge is mixed with coal before it is
charged to the coke oven. the hazardous
constitutents in the sludge (phenol and
aaphthalene) are driven off during the -
process along with other volatile
compounis formed by the thermal
cracking of organic compounds in the
coal. These volatile compounds are -
cendensed to recover a ocal-tarby-
product. The tar decanter sludge is
produced during recovery of the coal far
and consists of coal tar and “inert
carbonaceous material carried over Irom
‘the coking operation™. [See AISI
comments, page 3.) AISI and Koppers
provided analyses of the waste-derived
coke product indicating that phenol and
naphthalene were not detected in the
1c:uke t;‘ detectable ‘levg;h ranging from .
ess than 1 ppm to as a8 20 ppm.
‘We cann{:xde that phenol and
nephthalene are not present in such
coke at levels that would pose
_substantiel risk to human health and the
-envirenment, particularly considering
that the cokeis burned us fuel and that
any %raoe jevels of these compounds
would be readily combustible.
AlS] also indicates that the same .
principle {i.e., if recycling a waste does
not increase levels of toxic constituents
in a waste-derived product, the product
should be exempt from regulation)
should be applied to coal tar mixed with
tar decanter sludge. AISI states that -
when tar decanter sludge is mixed back
into the coal tar{after passing through a
ball mill to produce a uniform material),
the phenol and naphthalene content of
the ctoal tar by-product is not -
significantly affected. AISI argues that
coal tar itself .contains significant levels
of these hezardous compounds
{typically 1% phenol and 10%
naphthalene), and that tar decanter
sludge is simply a mixture of coa) tar
and ceous material. Further, the
sludge is mixed with the coal tarin
small volumes representing about 1% of
the codl tar by-product. We, therefore,
conclude that such recycling does aot
increase ievels of phenol and :
napthalene in the coal tar by-product,
and the coal tar should be exempt from
ioday's niles when burned for energy
recovery, -
These exemptiom apply only 10 the
waste-derived products, and only when
derived from tar decanter sindge. Thus,
tar decanter sludge is subject o Jull

RCRA regulation prior 1o recycling, and
the exemption does not extend to coke

_ er coaldar<derived frombazardous

waste {e.g., spent solvents) other than
tar decanter siudge designated as EPA
Hazardous Waste KO87.

E. Status of Gas Recovered from
Landfills

We are indmaﬁng thnt todey's final -
rules on hazardous waste fuels do not
apply to gas recovered from landfills
that is burned for energy secovery in
‘hoilers ar industrial furnaces. Althoush
it is clear that EPA has ‘authority to
zegulate gasaous emigsions from
+Bazardous wastes (see, eg, RCRA
Section 3004{n)), EPA has pnt yet
addressed whether there are any limits
on this autherity, and, if there are limits,
what the exient might be. Nor has the
Agency seceived comment on these
questions sufficient to.make a

. considered decision. in light of the -

absence of a record and the potential
«difficulty of the question, we are not
deciding the question in today’s rule but
instead are indicating that recovered
landfill gas is not regulated nnder
today's rules.

F. Reguest for Exclusion of-Cadence
Product 312

Several commenters requested EPA to
exclude Cadence product 312 from
regulation as.a hazardous waste fuel.
Cadence product 312, better known
under its former trademark name of
“CHEM-FUEL” {hereinafter termed
“Cadence product"), is & blend of
+hazardous spent solvent recovery still
bottoms and other hydrocarbon-based
hazardons waste that is patented for use
in blast furnaces by Cadence Chemical
Resources, inc, (hereinafter termed

- “Cadence"}.

Cadence product is produced by
licensees of the Cadence process who
blend spent solvents generated by
others as well as solvent recovery still
bottoms that they generate bytheir
reclamation activities. The licensees
ensure that the blend meets ‘
specifications set by furnace operators
for parameters including heating value

- {10.500-14,000 Btu/ib)and chiorine

content (1-5%). Thus, the mix can
corntain upto 5% chlorinated spent
solvents, most of which are
carcinogeni
%o the blast furnace for burning.
Many commenters argued that
Cadence product is not subject o
regulation as a hazardous waste fue]
becauee itis not burned in the Hlast
furnace for energy recovery. Rather,
they argue that Cadence product is
burned as an ingredient in the iron-
making process 4o provide carbon,

[y

ic. Theentinemixh&enmt .

hydfogen, and chlorine anad that it only
provides ipcidental energy to the
#urnace, Commenters further argue that
Cadence m&m is 8 valuable product
smed in 8 major vommodities market,
and, hence that EPA does not have
authority under RCRA 1o regulate it.

- They assert that it is 8 commercial

pmducl with recognized specifications
and proocedures for its production.

#ar the reasons given below (and as
provided further in the Response to
Comment Background Document), we
either disagree with the commenters’
claims or find them irrelevant to the
question of whether Cadence product is
aubject to regulation as a hazardous
waste fuel. Specifically, we find that
Cadence product is burned partially for
£nergy recovery because the heat energy
contributed by the product to a blast
furnace is substantial and useful. In
addition, the Cadence product has the
attibutes of an inherently waste-like
material, and is the type of secondary
material EPA is empowered to
investigate and regulate as may be
necessary to protect human health and
the environment. Both of these points
are discusséd below.

A Lddence Product is Burned
Partially far Energy Recovery. Cadence
argues that their product is burned in &
‘blast furnace to provide ingredients
necessary to drive furnace reactions and
to enhance furnace operations. In
particular, Cadence argues, and we
mgree, that the product has the
beneficial effect of cooling flame
femperatures in ‘the combustion zone of
the furnace and of providing
hydrocarbons that are converted to
gases needed to react with the iron ore
to produce iron. Cadence also argues
‘that ‘the chlorine in the product has a
beneficial effect an furnace operations,
and, thus, also acts as an ingredient.2®
Cadence also argues, however, that the
heat energy released from burning the
product in a blast furnace is “incidental
and unavoidable” {Cadence comments
tlated March'12, 1885, p. 11), and, thus,
the product is not burned for energy
aecovery. We disagree with Cadence on
shis point and will show below that the

seCadenve claims that the chiorine from ‘the
preduct reacts with *aikali compounds to prevent

- “their deleterious action on the coke and ore

particles” and to prevent furnace wall scale. See
statement by )ohn Elliot dated March 11,1865 (pp.
9-4) sttached to Cadence vomments dated March
12. 1085. Although aot relsvant to EPA’s argument
that Cadence product is burned partially for energy
Tecovery, EPA guestions whather such chiorine
remults in sibstantial improvement in furnace
operstions and, thus, constitutes a bona fide (i.e.
necessary) ingredient given that it is not.common
‘practice toinject chiorine-bearing meterials in a
blast furnace.
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product, in fact releases substantial,
useful heat energy to a blast furnace
and, thus, is burned partially for energy
recovery within all reasonable
understanding of the term. Although we
agres that energy recovery is not the
sole purpose for burning Cadence
product in & blast furnace, the fact that
substantial, useful energy is recovered’
subjects Cadence product to regulation
as hazardous waste fuel. (See discussion
abovz in section ILA.1 wherewe -
.explain that regulation of burning for
energy recovery does not turn on the
sole or primary purpose of burning.)

a. General Description of Blast
Furnace Operations. Iron blast furnaces
are used to smelt iron ores to produce
crude iron (pig iron) suitable for
steelmaking. The iron blast fumnace is a
large, shaft (vertical) reactor. Iron ores
along with coke and fluxes such as
limestone and dolomite are charged into
the top of the reactor. A large volume of
air preheated to 2000 °F (termed “hot
blast") is injected into the bottom of the
furnace to burn the coke to produce the
heat and reducing gas needed to drive
furnece reactions. Temperatures in the
combustion zone at the bottom of the
furnace range from $700-3900 °F. The
coke provides both the primary source
of heat and the primary source of carbon
used to produce the reducing gas carbon
monoxide, The-carbon monoxide
reduces the iron ore by (nst) energy
abzorbing reactions to produce pig iron.
About 1000 Ibs of coke are required to
produce a ton of pig iron. Gases drawn
off the top of the furnace contain excess
carbon monoxide to give the gasa .
heating value of about 80 Btu/ft3 About
one third of this furnace gas is used as a
fuel in stoves to preheat the combustion
air (i.e.. the hot blast), The remainder of
the furnace top gas is used as a fuel ina
boiler plant or in other heating .
applications within the steel plant.
Melted iron and liquid slag are drawn

off from the bottom of the furnace.
*  b.Modern Methods of Reducing Coke
Rates. Coke has become increasingly
expensive since the early 1960°'s because
of the rising price of metallurgical coals
needed to produce suitable coke and the
rising cost of coking operations because
of environmental and other concerns.
Reducing coke rates is also
advantageous because furnace -
productivity is increased by increasing
the iron ore to coke volume ratio
charged to the furnace (i.e., coke can be
replacad by iron ore, thus increasing
iron output). ‘

The two principle methods of reducing
coke rates are to increase hot blast

temperatures and to inject fuels!®
through tuyeres (i.e., firing nozzles) into’
the combustion zone at the base of the
furnace. Both approaches generally are
employed together because fuel
injection enables operators to control.
flame temperatures in the combustion
zone (raised by increasing hot blast
temperatures] to optimum levels.In .
addition, the injection of hydrocarbon
fuels replaces the carbon in the
displaced coke and ensures that
appropriate furnace gas composition
conducive to iron ore reduction is
maintained. The heat energy of the
hydrocarbon fuels also replaces the heat

- energy of the displaced coke. Given that

coke is both the primary fuel and the
primary source of reducing gas (carbon
in the coke is converted to the reducing
gas carbon monoxide), when the coke
rate is decreased substantially (i.e., by
increasing hot blast temperature and
using fuel injectants) the heat energy
and source of reducing gas supplied by
the displaced coke must be provided by
some other source.2? 2! This source is
the tuyere-injected fuels like the
Cadence product.

c. Although Fuel Injectants Cool
Flame Temperatures, They Provide
Substantial, Useful Heat Energy. Before
we explain how liquid fuel injectants
with substantial heating value like No. 8
fuel oil or Cadence product contribute
substantial heat energy to a blast
furnace, we will explain how they, at the
same time, actually cool flame
temperatures in the combustion zone.

. Combustion zone temperatures are

maintained at 3700-3900 ° F by the
combustion of coke in the presence of
the 2000 ° F hot blast (i.e., preheated
combustion air). The net reaction of
injected fuels is endothermic (heat
absorbing) in this zone, Injected liquid
fuels first undergo endothermic
vaporization, then exothermic
combustion to (ideally) carbon dioxide
and water where sensible heat is .
releaged, and finally, endothermic
dissociation*# and reduction in the

19 Cadence's terminology notwithstanding,
tuyare-injscted materials with substantial haating
valus are invariably termed fuels in the technical
literature, e,

29 “The samas atoms of carbon are involved in
reactions that generate the haat for the furnace as
are involved as the agent (ascarbon -
monoxide) to canvert the ore to matallic iron.”
Statemant by John Elliot in reference to his review .
of an EPA internal, daliberative, draft document.
Mr. Elliot's comments are contained in
correspondence from counse! to Cadence. to
Winston Porter, Assistant Administrator for the
Office of Solid Waste and Emergency Response,
datod October 31, 196S. (Reléase of this internal,
post commant period EPA document was not
intended.) .

1 Stoam had been a popular (nonfuel) injectant in
the 1060°s because it was relatively cheap and

presence of excess carbon provided by
the coke to form the reducing gases
carbon monoxide and hydrogen.
€adence argues that these liquid fuel
injectants are not burned for energy
recovery because tuyere-injected fuels
undergo net endothermic (i.e., heat-
absorbing) reactions in the combustion
zone which reactions actually cool
flame temperatures, and that any heat
energy released from subsequent
reactions is incidental and unavoidable.
Cadence's argument ignores the fact that
fuel injectants first behave as bona fide
fuels by combusting to {ideally) carbon
dioxide and water. The amount of
sensible heat released during this
combustion phase is measured by a fuel
injectant's heating value in Btu/lb.
Immediately after the fuel is combusted,
the combustion products act as .
ingredients to furnace reactions by being
converted to the reducing gases carbon
monoxide and hydrogen during
endothermic reactions. The fact that fuel
injectants release substantial heat
energy while providing hydrocarbons for
reactions enables operators to reduce
coke rates.®? (As noted above, coke is
both the primary fuel and primary
source of carbon to the blast furnace.) -
The heat energy released from
subsequent (i.e.. outside the combustion
zone) reactions of fuel injectant
hydrocarbons is in fact substantial,
intentional, and useful contrary to
Cadence’s claim that it is incidental and
unavoidable. As discussed above,
furnace top gas is used as fuel in stoves
to heat the hot blast, in a boiler plant, or
in other heating applications within the
steel plant. The excess reducing gas
contained in the top gas that was not
used to reduce the iron ore gives the top

- gas substantial heating value. The

excess reducing gas is contributed by

readily available, and it introduced hydrogen for
reduction. (Hydrogen supplements carbon monoxide
as a reducing ges in the furnace.) The use of steam
as an injectant, howsver, consumes coke in the
combustion zone thereby reducing the overall
affectiveness of any increass in blast temperature.
Fus! oil injection, however, not only acts asa -
coolant, allowing the use of higher blast )
tempaeratures, but aleo replaces a portion of the
coke. Source: “Fuel-Oil Injection Into Blast -
Fumnaces: A Literature Review", Joumal of the
Institute of Fuel, vol. 48, n 300, June 1978, p. 73,

88 At the 3700-3900 ° F temperatures in the

combustioa zons, & fraction of the carbon dioxidi

and water vapor is thermally dissocisted to form
carbon monoxidé, hydrogen, and oxygen. See
Babcock and Wilcox, Steam, Its Generation and
Uss, 1078, p. 6-7.

#“Injection of hydrocerbons through the tuyeres
of a blast furnace is carried out (a) to replace coke
by cheaper sources of fuel and reductions; (b} to
incresse (by lowering the proportion of coke in the
charge) the amount or iron ore in the furnace shaft.”
Source: Peacsy, ].G. and Davenport, W.G., The lron
Blcst Furnace, p. 140, included in comments
submitted by Cadence on October 25, 1065,
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-
the coke and fuel injectants, roughly in and fuel injectants like the Cadence believes ‘that ‘the company's own :
proportion to the amount of $roduct serve a dual purpose of cements, as well as those of its
hydrocarbans each provides to the " providing substantial needed energy and es and customers, indicate
furnace. As shown in the table below, reductants. ' strongly that Cadence product is burned
Turnace top gas is a substantial fuel 4. Use of Cadence Product as d Fuel artially) for energy recovery. '
source in that only about one-third of injectant. Cadence product is blended 2.Cadence Product Is the Type of
the Juel gas is used to beat the hot blagt  With No. 8 fuel oil in a volume ratio of Recycled Material Over Which EPA has
while two-thirds is available for other ~ ®bout 50/50 for use as a fuel injectant.  gyrizdiction. Stepping back for the )
uses. . : Cadence product is a fuel injectant, moment from the intricacies of blast
Empirical demonstration that buming  father than a nonfuel injectant [e.g., furnace operations, it is apparent to the

. fuel injectants supplies substantial
energyto blast furnaces is provided by
standard literature references. The table
below shows an energy balance fors

-modern 28-foot diameter hearth furnace
@perating at a hot blast temperature of
2000 ° F with a coke rate of 870 Ib/ton of
ot metal {i.e., pig iron) and using fuel
oil injected at a rate of 170 Ib/ton of hot
metal. The fuel imjectant provides about
22% of the heat input to the furnace. The
amout of coke needed to supply this
energy {and reductants) to a furace
producing 4.000 tons per day of hot
metal would be more than 300 tons per
«ay. Thus, it is clear that fuel injectants
provide substantial, useful heat to the
Tumace. '

BLAST FURNACE ENERGY BALANCE

&n
nm

'E

H

AT

ot
-SaperTS-d m'm:mm Excyciopedia of
Injectants that have no heating value
like steam, or minimal heating value,34
provide no or minimal heat energy to the
furnace and, thus, are not considered 1o
be Tuel injectants. Thus, injectants with
Do or minimal heating value are not
considered to be burned for energy
Cadence® tin fact %
ce's argumen proves 100
much. It is clear that net furnace"
reactions are endothermic—heat from
the coke and fuel injectants is required’
{0 drive reactions that reduce iron-ore to
metallic iron. Under Cadence’s logic that
a material involved in an andothermic
reaction is not a fuel irrespective of its
heating value, the coke would not be a
fuel. Yet it is the primary fuel source to
the furnace. The fact is that both coke

always
& minimum heating value of 5.000-8.000 Btu/lb to-be
@ hona fide fuel. See section II in the text.

skeam), because it has a heating yalue
by specification of 10,500 to 14,000 Btu]
Ib, ‘which is comparable to the heating
walue of coke and coal, Cadence’ -~
product, like other tiquid fuel injectants,
cools flame temperatyres in the '
combustion zone. it also provides
hy for conversion to the
S drogen proviass wtbstniel sosiul
: n, es substanti .
heat energy to the blast furnace, and
thus enables aperators to reduce the
coke rate.8& R
. Inaddition, we note that Cadence
itself has informed the Agency, the
Congress, and the public on many
occasions that Cadence product is .
‘burned by blast furnaces {at least:
partially) as a fuel. Cadence’s President
Mr. Reese so stated in testimony to
Congress. Cadence’s comments to the
Agency in the definition of solid waste
rulemaking {Cadence comments dated
August 1,°1683, p.16) refer to the product
= "CHEM-FUEL"” snd stressed this
point: . : o
« « JCHEM-FUEL, like toke, i3 both a row
material and an ensrgy souroe when used in
. the blast furnace. Its principal components.
are hydrocarbons which provide the .
essential carbon and hydrogen forore
reduction and energy gemeration. (Emphasis
original) L
Cadence’s licensees &h& stressed this
woint when dealing with EPA's .
enforcement officials, makingthe
emphatic point that high Btu hazardous
wastes were utilized so that the burning
legitimately recovered energy. -
Cadence’s patent application states that
the material is used to support :
combustion in blast furnaces. Even in
the present rulemaking, a number of
Cadence’s suppliers indicated that the
‘Cadence product {to which their
ous wastes contributed} “is used
as a fuel by steel producers . . .".
{Comments of Detroit Edison, March 11,
1985; to the same effect, see comments
37,73, and 87 to this rulemaking.)
Indeed, the Cadence material was ' |
marketed for years under the tradename
“CHEM-FUEL". The Agency thus

€5 “Thereis no that Cadence Product 812
adds to the sensible hent of the heat and materia) -
balance of the process and thatenergyis -
wegovered.” Source: Nickel, Melvin E., “Comments
on the Tnjedtion of Auxiliary Fuels-in the Tuyeres of
the Iron Blast Furnace", September 30, 1985, p. 4
{unpublished report).

[

that the Cadence product is the

" typewof material EPA is empowered to

evaluate and regulate if necessary to
protéct human health and the
environment due to the nature of the
Cadence product, its similarity to other
‘waste-derived fuels concededly within
EPA’s authority, and the nature of the
end recycling practice. Cadence product -
is produced by Cadence’s licensees
essentially by the simple blending of
hazardous solvent still-bottoms and
ther hydrocarbon-based hézardous

.gtasten to meet & specification for
parameters of concern to blast furnace
operators, including heating value and
chlorine content. Some of the hazardons
wastes are collected from generators
while other hazardous wastes (e.g.,
solvent recovery still-bottoms) are
generated by the licensee. The -
-specification limits heating value of
‘Cadence product to 10,500~14,000 Btu/1b
and chiorine content to 1-5%. Thus,
Cadence product is similar {or, .
acoording to companies in the blending
business, identical) in production and
«gentent 10 hazerdous waste fuels burned
in-other industrial furnaces like cement

Hln’. e ¢ L M .
" ‘Cadence claims that: o
the waste-derived materials used to -
‘manufacture Cadence Product 312 are not
suitable Tor direct use in blast furnaces; they
first must be analyzed and then fully -
processed to finished goods specifications in
& Cadence manufacturing facility. The )
production of Cadence Product 312 is
compietely analogous to many well-
recognized manufacturing operations. '
“These unsupported assertions overstate
the sophistication of the Cadence
“manufacturing process™. In fact, we
anderstand that, other than simple
blending, the only processing that is
sometimes used at facilities that
produce Cadence product is the
distillation of spent solvents to recover
solvent. This process, wholly unrelated
to the “manufacture” of Cadence
-product, generates still bottoms that are
-blended with other petroleum-based
wastes to produce the product. Although
Cadence licensees conduct analyses of
waste feedstocks and blended product
‘o ensure conformance with
specifications, other waste blenders that
market hazardous waste fuels (e.g., for
use in cement kilns) also conduct
analyses of feedstocks and fuel product
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to meet a specification. Thus, the
blending of wastes to produce Cadence
product s similar to other waste-derived
fuel o tons.

Cadence's operations thus raise the
troubling question of what degree of
processing can transform a waste into a
product. The Cadence process involves
relatively minimal processing. No
significant resources are recovered from
the Cadence product until it actually il
burned. The Agency always has been -
leery of the notion that minimal
processing of hazardous wastes prior to
recovery of resources from them (in this
case, energy) transforms wastes into
products. It was for this reason that EPA
amended § 281.3{c) (2) on January 4,
1085 to state that materials reclaimed
from hazardous wastes remain
hazardous wastes when burned for
energy recovery, and indicated in the-
same ruje that hazardous wastes that
are partially but not fully reclaimed
remain hazardous wastes (see

§ 260.30{c).) These provisions illuairata -

the general principle that minimal
processing before final recovery does
not ordinarily transform a hazardous
waste into a product. Cadence’s process
appears to raise-analogous problems of
using a relativaly minimal processing
step as a means of insulating hazardous
wasta recycling from RCRA jurisdiction,
When this fact is coupled with the fact
that the form of-end recycling of the
Cadence product closely resembles
incineration (in the sense that hazardous
wasies are burned by controlled flame
combustion), it is apparent to the
Agency that RCRA jurisdiction over the
burning exists,

Even more fundamentally, EPA does
not believe that the-question of
jurisdiction over the Cadence product
(or other similar waste-derived ‘
materials) need turn narrowly on the :
queation of whether it is burned
partially for energy recovery. Cadence

product is composed of toxic chlorinated

solvent still bottoms which {on a
nationwide basis) are typically disposed
of or incinerated. These still bottoms are
not similar to raw materials customarily
used in the iron-making process (lLe.,
toxic chlorinated solvents are nota .
typical feed or energy source to the iron-
making process). The recycling practice,
g8 well as prior transportation and
storage has the potential to cause
subatantial harm to human health and
the environment if conducted -
improperly.2® :

24 Prelimins

results of EPA's emissions test for
s blast furnace

uming Cadence material indicate
t these devices may be able to destroy 90.90% of

tox.lc organic constituents in the material. If

conflirmed, this means dm these devices may be

2. believes that recycling of
hazardous secondary materials that are
so different from the raw inaterials
customarily utilized in the process is a
prototypical situation it is empowered to
control under RCRA Subtitle C. This is
particularly true in this case because the

recycling involves burning (viz.
controlied flame combustion), and so

. resembles incineration. The recycling

activity also is not part of a continuous
industrial process, but rather involves
unrelated parties and processes (i.e., the
hazardous waste generators who

. generate spent solvents and hazardous

still bottoms, intervening processors
(who not only process but add
additional hazardous still bottoms to the

. mixture), and the steel mill}, in addition

to involving secondary materiala .
normally unrelated to the ironmaking
process. For these reasons, EPA is
prepared to exercise its authority to
designate Cadence product, and all-
similar materials, as solid wastes
pursuant to § 261.2(d) when recycled via
controlled thermal combustion in
processes not customarily utilizing
chlcrinated toxicants as a fuel or raw
material should this ever prove
necessary. In light of the Agency's
judgment that Cadence product is
burned partially for energy recovery and
so is subject to regulation as hazardous
waste fuel, it is unnecessary to exercise
this authority at the present time.3?

able to safely bumn toxic organic wastes under
appropriate conditions. This does not mean,
howgver, that these devices could always be
expected to achisve 90.99% destruction efficiency,
absent regulatory controls on operating conditions.
Storegs of Cadence Product also has the potential to
causa substantial harm, As discussed in the textin
section II of Part Four, the fuct that a hazardous -
wasts fual is being stored as a commodity is
insufficient to prevent substantial risk.
87 Thers is another point in Cadence's
pnunuﬂcn that {s deeply troubling to the
dence is arguing that when they blend and

) pxoesu chlorinated hazardous wastes, the resulting

processed material is a product excluded from
RCRA ¢0 long as thers are specifications (such as
for total chlorine) on the end “product” and so long

" as all componeats of that “product” are put to

bensficial use when bumned. This argument lppllu
with equal force if the chlorinated hazerdous
wastes being processed were dioxin or
chlorophenoxy pesticide wastas (rather than

carcinogenic solvents): the blended product would :

still be used as a reducing agent in iron-making,
toxic organic compounds would provide
hydrocarbons to the iron-making process, and
chlorine would remove accumulated wall scale
within the fumacs. Although thess types of

bazard are not blended into Cadence
product to our knowledge, the point is that their
argumant does not preclude such use. Cadence's
argument would in fact be identical. It thus seems to
the Agency that Cadence’s argument proves far too

much, and seeks to preclude EPA from exercising

authority well within the-Agency’s purview. -

8. Conclusion. In closing on this issue,
EPA stresses that it is not finding that
Cadence is engaging in an unsafe or
undesirable recycling practice. Quite the
opposite—~Cadence has found a means
of utilizing resources in wastes, coupled
with destruction of the wastes toxic
constituents, that appears to be
environmentally beneficial. What EPA is
finding in this proceeding is that the
Agency is empowered—that is, has the
jurisdiction—to evaluate the potential
risks posed by this recycling activity
and to prescribe regulatory standards if
the Cadence product, managed -
improperly (see RCRA section 1004(5)),
could pose a substantial hazard to
human health and the environment. This
is how EPA always has read its
overriding statutory duty to regulate
hazardous waste management “as may
be necessary to protect human health
and the environment.” It may be that
due to the mechanics of blast furnace
operation, substantially tailored (or
even no standards) are needed to ensure
waste destruction. EPA is investigating
this question as part of its Phase II
rulemaking on burning hazardous S
wastes, EPA is asserting here that it has

- jurisdiction to make this evaluation.

IV. Used Oil Subject to Regulation

A, Definition of Used Oil Fuel

These rules apply to used oil, and

" fuels produced by processing, blending,

or other treatment of used oil, that are .
burned for energy recovery in a boiler or
industrial furnace that is not operating
under RCRA standards for hazardous
waste incinerators. “Used oil” means
any oil that has been refined from crude
oil, used, and, as a result of such use,
contaminated by physical or chemical
impurities. See RCRA section 1004(36).38.
Used oils include the following: (1)
Spent automotive lubricating oils
(including car and truck engine oil),

-transmission fluid, brake fluid, and off-

road engine oil; (2) spent industrial oils,
including compressor, turbine, and

- bearing oils, hydraulic oils,

metalworking oils, gear oils, electrical )
oils, refrigerator oils, and railroad -
drainings; and (3} spent industrial
process oils.

These rules apply only to used oil and.
not necessarily to “oily waste™. Oily
wastes, such as bottom clean-out waste
from virgin fuel oil storage tanks, or
virgin fuel oil spill clean-up, are not used
oils because the oil was never “used”
for its intended purpose. Thus, oily
waste is not subject to these rules

20 The Agency will soon be proposing to modify
the definition of used ofl in the Used Oil Listing end
Management Standards rulemaking.
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(provided it is not mixed with used oil
and that it is not a hazardous waste).

Today's ruie marks the first time the

* Agency has used the regulatory
authorities created by the Used Oil
Recycling Act of 1880 (UORA). (UORA
is codified substantially as sections 1( 04
{36)-{39) and 3014 of RCRA.) UORA
requires the Agency to establish
“performance standards and other
requirements as may be necessary to
protect public health and the
environment from hazards associated
with recycled oil.” See RCRA section .
3014(a). Burning used oil for energy
recovery—the subject of this rule—is an
example of recycling. See RCRA, section
1004 (37).

The regulation of used oil fuels raises
the legal question of how the provisions
of UORA are to be integrated with other
RCRA provisions. As we stated at
proposal, EPA believes that UORA
authorities may be used independent of,
or as a supplement to, Subtitle C of
RCRA. If recycled used oil {called
“recycled 0il" under RCRA section 1004
{37)) is not also a hazardous waste, it is
subject to regulation under the -
provisions of section 3014 rather than
sections 3001-3006, 3008, and 3010, As
noted at proposal, this has significant
implications. For example, permits are
not necessarily required to manage
recycled oil, the criminal enforcement
provisiornis of section 3008(d) do not
apply, and the - 2gulatory program
cannot be deloz: ‘ed to the States under
section 3008. (- Part Five of this
preambile for « discussion of the impact
of this rule or: authorization of State

rograms.) )
P K recycled «::: is also a hazardous
waste, many cf :he Subtitle C
regulations fo: z:ser hazardous wastes
(40 CFR Parts 262-266) may apply.
Section 3014, as amended by the
Hazardous and Solid Waste
Amendments of 1984, provides detailed
guidance on rezu:lating recycled oil that
is a hazardous waste.

Today's ruie e¢siablishes a
specification for used oil that is
substantially excluded from -
regulation 2° a~d that may be burned
without restriction in nonindustrial
boilers or any other boiler or industrial
furnace.Used oil exceeding any of the
specification levels for toxic metals,
flash point, or total halogens is termed
“off-specification used oil” and is
subject to regulatory controls. The

2* The person who first claims used oil burned for
snergy recovery meets the specification is subject to
notification. used oil analyeis. and recordkeeping
requirements. In addition, he must keep records of
the name and address of ths facility receiving each
shipment, the date of delivery. and quantity
delivered. See § 266.43(b) (1) and (8).

specification and issues pertaining to
implementing the specification are
discussed below. . o

Of major importance is how to
distinguish between used oil and
bazardous waste given that used oil has
been frequently found to contain
hazardous halogenated spent solvents
and given that hazardous waste fuel is

regulated differently than used oil under °

today's rule (as well as under the RCRA
statutory scheme). For example, @
hazardous waste fuel is not subject to ., .
the-specification and so maynotbe -
burned in nonindustrial boilers {(unless
the boiler operates under RCRA
hazardous waste incinerator standards),
and hazardous waste fuel is subject
under today’s rules to storage
. controls,®® . ’

Issues pertaining to distinguishing
between used oil and hazardous waste
are discussed below.

B. Distinguishing Between Used Oil and .
Hazardous Wastes

A number of commenters took issue
with EPA’s discussion of how it intends
to distinguish between hazardous waste
and used oil (or if used oil is listed as a
hazardous waste, between used oil and
other hazardous wastes). See 50 FR
1890-1683. EPA indicated that there are
situations where it is difficult to tell if a:
waste is used oil or a hazardous waste.
The difficulty is in determining whether

a used oil was mixed with a hazardous -

waste, or whether the oil became
contaminated during its (the oil's) use.
The legislative history of the Used Oil
Recycling Act indicates clearly that
used oil that is contaminated during use
is to be classified as used oil and, if
recycled, be subject to regulation under
section 3014. See HL.R. Rep. No. 96-1415
até.

We noted in the proposed rule that the
Agency is delegated discretion in
determining how to classify these
situations, and set out the general
principles that will guide the Agency's
exercise of discretion. These are: (1)
Where possible, clear, objective tests
should be used to classify hazardous
waste and used oil; (2) the Agency -
ghould not adopt a scheme whereby
most used oil is classified as a

. hazardous waste ineligible for
regulation under the Section 3014
standards; and (3) any objective test
should ensure that massively ,
adulterated used oils are classified as
hazardous waste. See 50 FR 1691.

50 As noted at proposal, & nazardous waste fuel
specification is not a feasible option because of the
hundreds of hazardous constituents that would have
10 be eddressed and the difficulties of analyzing for
2l of thesa constituents. '

The Agency adheres to this analysis
in today's final rule, and indeed, this
position had the support of most of the
commenters. Several commenters
argued, however, that EPA’s approach
showed an unwarranted bias against
regulating used oil as hazardous waste,

. and so would lead to situations where

used oil is not regulated adequately to
protect human health and the
environment because most of the RCRA
Subtitle C standards would not apply.
One commenter even went so far as to
suggest that the Agency was misreading
its legal mandate under the HSWA to
regulate used oil as a hazardous waste.
These commenters misapprehend both
the law and EPA's stated approach. In
the first place, RCRA as amended draws
clear distinctions between hazardous
waste and used oil. The statute contains
a separate provision dealing with used
oil as a distinct class and authorizes
separate standards for its management.
(See RCRA section 3014.) Nor does the
statutory directive that EPA decide
whether to list used oil as a hazardous
waste (RCRA section 3014({b)) obliterate
this distinction. Even if EPA lists used
oil as a hazardous waste (and the
Agency intends to propose such action
later this year), used oil would still be
subject to regulation under different
standards than apply to other hazardous
wastes. See RCRA sections 3004(a) and
8014(c), (d). Thus, it remains necessary
to distinguish between used oil and
other hazardous waste. .
It also is clear that EPA has discretion
on how to make these distinctions. The
legislative history to the 1984 .
amendments is explicit on this point.
See S. Rep. No. 88-284, 88th Cong. 15t

. Sess. at 36, 38; see also the Conference

Report, H. Rep. No. 88-1133, 98th Cong.
24 Sess., which speaks of used oil
contaminated with hazardous waste as
used oil to be regulated under Saction
8014 (i.e.. as a used oil, notas a '
hazardous waste),3?

EPA takes sharp issue with the
commenters’ assumption that its
proposed (and now final) exercise of
discretion in classifying used oil leads to
a reduction in environmental protection.
With respect to buring used oil, the rule
promuigated today establishes a used
oil fuel specification that regulates as
necessary to protect human health and
the environment, within the meaning of
RCRA section 3014, when the used oil is
bumned in nonindustrial boilers. (See

81 Spacific comments that EPA exercised its
discretion improperly with regard to used oil
containing halogenated hazardous substances and
used oil from small quantity generators are
addressed in the preamble sections dealing with
these issues.
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section IV.C above.] With respect to
other management standards for
recycled used oil, EPA will soon be
proposing cradle to grave management
standards for such oil consistent with
Section 3014. EPA is not doing so in this
rulemaking because the Agency wishes
to avold piecemeal regulation of the
used oil management community
wherever possible.32 The commenters
are incorrect, however, that this "
temporary deferral will lead to an
ultimate reduction in environmental
protection.

We discuss below how we apply the
principles for distinguishing batween
used oi! and hazardous waste to: Used
oil containing halogenated wastes"used
oil contlén{’ng hazaﬁrdous waste
generated by small quantity generators;
and used oil that exhibits a
characteristic of hazardous waste. ,

1. Used Oil Containing Halogenated
Wastes, Today's rule, like the proposed
rule, reiterates the principle found in
§ 261.3(a){2) of the existing regulations
that a hazardous waste mixed with a
solid waste'is a hazardous waste. Thus,
under this rule, mixtures of hazardous
waste and used oil ordinarily are
classified as hazardous waste. It is not
always possible, however, to prove—or
even to t such mixing has
occurred, particularly when no one has
observed the act of mixing. Used oil
containing small amounts of hazardous
halogenated compounds is an-example
whers there may be uncertainty.

Since hazardous halogenated
compounds-—many of them hazardous
waste—are frequently found in used oil
(see Table 1 in the proposal (50 FR .
1688)), the Agency believes (and
virtually all commenters agreed) thata
simple, objective test is needed to
determine when used oil has been
mixed with hazardous spent
halogenated solvents (or other
halogenated hazardous waste) in order
to avaoid case-by-case confusion as to
when mixing has occutred, and to aid in
consistent enforcement of the regulation.
To this end, EPA proposed. and is
adopting today a rebuttable
Enmmpﬁon as to when mixing with

szardous wastes has occurred.

a. The Rebuttable Presumption: The
Standard and Means of Rebuttal.
Today's rule establishes a rebuttable
presumption that used oil can
more than 1,000 ppm tatal halogens has

SEEPA is adopting the used oil fuel specification
foe nonindustrial boilers in advance of other rules
for recycled oil to meet the most pressing
environmental concern with respect to recycled off
mansgement, snd because the prohibftions on
hazardous waste buming would have little practical
significance unless coupled with controls on burning,
recycled oils

been mixed with hazardous spent
hslogenated solvents (i.e.. EPA
Hazardous Waste No's. FO01 and F002)
or other hazardous halogenated wastes
and, therefore, is a hazardous waste
under provision of the “mixture rule' of
40 CFR 261.3 {i.e., a mixture of a listed
hazardous waste and other material is a

hazardous waste unless delisted under )

provisions of 40 CFR 260.20].

In response to comment that EPA
clarify the available means of rebutting
this presumption, the final rule states
that the presumption can be rebutted by
demonstrating to enforcement officials
that the oil is not mixed with hazardous
waste. One such approach in making

. this demonstration is to show that the

used oil does not contain significant
levels of halogenated hazardous
constituents. See § 268.40(c). Thus, the
presumption can be rebutted
successfully even if some hazardous
halogenated compounds are present in
the oil. We believe that oil containing
less than on the order of 100 ppm of any
individual hazardous halogenated
compound listed as a hazardous spent
solvent (i.e., EPA Hazardous Waste
Numbers F001-and F002) should not be
presumed to be mixed with spent
solvent. As the Agency stated at
proposal (50 FR 1681) and as confirmed
by a number of comments, when these
compounds are present at such low
levels, it is difficult or impossible ta
pinpoint the source of the ) .
contamination. Such low levels found at
the generator's site certainly do not
indicate deliberate mixing with
solvents.33 Both used oil and hazardous
halogenated solvents are frequently
generated by the same facility, and
some incidental contamination is
probably inevitable. It should be noted
that burning used oil with such levels of
solvent will not pose significant risk
from emissions of either incompletely
burned solvents or hydrochloric acid.®¢
Presence of a compound listed as a
hazardous halogenated spent solvent at
levels between 100 and 1000 ppm may
indicate mixing with spent solvent
depending on circumstances specific to
individual cases. For example, if the
used oil in question is from a large tank
at a processing facility where oil from a
number of generators has been mixed,

98 For exampla, if 100 ppm of & salvent ia detectsd
in 200 gallons of used ofl (the quantity frequently
gencrated over a month by & service station. prior to.
pick up by & collector), only 0.002 gallons, or 0.25
ounces of solvent have been mixed, Such small

amounts could not possibly represent the monthly |

quantity of spent solvent from degreasing
operations at the service station,

34 PEDCO, Eavironmental Inc.. A Risk
Assessment of Waste Oil Burning in Boilers and”
Space Heators, August 1964, pp. 5-1 through 5-8.

even low solvent levels may be
indicative of adulterative mixing, Used
oil mixed with significant levels of
solvent by a generator may have been
diluted with unadulterated oil from
other generators, or spent solvent
collected from a generator may have
been mixed (illegally) into the used ail
by a collector or the processar.

Mixing of used ail with nonsolvent
halogenated hazardous waste, however,
could be indicated by the presence of
hazardous constituents at levels lower
than 100 ppm. For example, if a waste is
not typically cogenerated with used oil.
incidental contamination is not likeiy.
Other factors include whether the
hazardous conatituents could be added
or formed during use of the oil. Thus, if &
uaed oil contains greater than 1000 ppm
total halogens, and some of the halagens
are (for example) chlorophenoxy
pesticides, the presumption of mixing
would not necessarily be overcome by
showing that the pesticide is present at
levels leas than 100 ppm.

b. Explanation of Changes in the
Rebuttable Presumnption Between
Proposal and Final Rule. The rebuttable
presumption of mixing hazardous .
halogenated solvents with used oil
promulgated today differs from the
proposal in two respects: total halogens
rather than total chlorine is used as the

- basic indicator, and the indicator level

has been lowered from 4000 ppm to 1000
ppm. Total halogens are used as the
indicator because commenters noted
that common chlorine tests actually
measure total halogens reported as totak
chlorine. The change, thus, is essentially
a technical correction because the used
oil analyses available to the Agency and
used to support the rule already
reported presence of total halogens as .
total chlorine.

We lowered the-indicator Ievel fromr
4000 ppm to 1000 ppm because many
commenters argued that the higher level
would allow and even encourage
significant mixing of hazardous
halogenated solvents with used off
{contravening one of EPA’s enumerafted
principles). More importantly, this level
correlates sufficiently well with
presence of significant levels of
hazardous halogenated spent solvents
as to justify use of a presumption, as
discussed below. The 1000 ppm totat
halogen level was in fact recommended
by a number of commenters, including
the State of New York which has
substantia) experience with this issue,

We bave reviewed the more than
eleven hundred used oil analyses
available in the record for the proposed
rule and the additional data submitted
by commenters and conclivded that used
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qil will generally contain less than 1000
ppm of total halogens unless it is mixed
with hazardous chlorinated solvents or
is metalworking oil containing '
chlorinated additives.?® Eighty-seven
percent (87%) of the samples from a
wide range of sources—generators,
processors, distributors, burners—-that
contain more than 1000 ppm total
chlorine (halogens) also contained
significant levels of hazardous
chlorinated solvents {(e.g., more than 100
ppm of any particular solvent).** 3
Some of the 13% of the samples
containing more-than 1000 ppm total
chlorine but no chlorinated solvents are’
known to be metal-working oils (either
because they were obtained from
generators known to be involved in
metal-working or because of their
extremely high chlorine content)
containing nonhazardous chiorinated
additives. Others may be mixed with
these highly chlorinated metalworking
oils such that chlorine levels are greater
than 1000 ppm but lower than typical for
metalworking oils, or the chlorine may
be from some other source.3® Based on

* Some metalworking oils contain extreme
pressure additives that are nonhazardous highly
chiorinated paraffinic compounds. Thus, used
metalworking oils may contain halogen levels
higher than 1000 ppm even though they are not
md yﬂh [ J‘ } W 8 Fyup ) 1, &e
discussion in text regarding application of the
rebuttable presumption to these metalworking oils.

#Based on review of analyses in Franklin
Associstes Lid., Composition of Used Oil, Appendix
A. Of the more than 1100 used oil analyses, 311
samples contained more than 1000 ppm of halogens
and were analyzed for balogenated solvents. Eighty-
seven percent of those samples contained
significant levels of solvent. We presumed that
samples with high lead levels, no halogenated
solvents, and low halogen Jevels {but more than
3000 ppm of halogens) would contain less than 1000
ppm halogens when lead is phased out of gasolins,
because chiorine or bromine is added to gasoline
only to scavenge lead from engine components.
Thus, halogen levels will fall as iead is phased out
of gasoline. Thus. 26 such samples are excluded
from the samples containing more than 1060 ppm of
halogens.

3 The Texas Air Control Board submitted
comments on the proposed rulemaking that included
a report entitled, Analysis of Fuel Oils and Waste
Oils for Sulfur, Organochlorides, and Lead. August
1984. Date in Table Vi of that report indicate that
77% of used oils (27 of 35 samples) containing more
than 1000 ppm total halogens also contained
significant levels of hazardous halogenated
solvents. .

% Although used oil samples have been found to
contain hazardous halogenated compounds listed in
Appendix VIII of Part 261 (e.g.. dichloroethane,
tetrachioroethane) that are are not listed as F001 or
Fo02 hazardous halogenated solvents, these
samples invarisbly also contain significant levels of
the FOO1 or FOO2 solvents. See Table V1 of the Texas
Air Control Board report referenced in note 27, and
data in GCA Corporation, The Fate of Hazardous
and Nonhazardous Wastee in Used Oil Disposal
and hecycling. October 1963, p. 43.

these data showing a high percentage of -
correlation, and on the supporting
comments, it is EPA’s opinion that the

" ~1000 ppm total halogen level is a valid

indicator for-presence of mixing with
listed halogenated hazardous waste.
EPA expressed concern at proposal
that certain used oils might contain
levels of inorganic halogens greater than
1000 ppm, and therefore, that a higher
level was appropriate for the
presumption. The Agency no longer
believes this to be a valid concern. The
Agency stated at proposel that used oil,
particularly crankcase oil from leaded
gascline engines, could occasicnally -
contain up to 3000 ppm inorganic
chlorine (or bromine) levels 3 ®and
that the higher level of 4000 ppm would
indicate mixing with chlorinated
solvents. Chlorine or bromine are added
to leaded gasoline to “scavenge” lead
from engine components and, thus,
reduce wear and improve engine
performance. The chlorine or bromine
form inorganic lead compounds, some of
which end up in crankcase oil from
engine blow-by. Commenters suggested,
however, that little used oil has levels of
these inorganic halogens exceeding 1000
ppm. As further corroboration, EPA’s
own data on used oil sampled at
generators’ sites (including both
crankcase and industrial oil, but
excluding highly chlorinated
metalworking oil or oil adulterated with
hazardous halogenated solvents)
indicates that the oil contained less than
1000 ppm total halogens in 32 of 36
cases.*™ ¢ In addition, as lead is phased
out of gasoline, chlorine and bromine
additives also will be lowered, thus
reducing inorganic halogen levels. EPA
conseqguently believes that very few -
used oils will trip the presumption due

®NBS Technical Note 1130-—Tes? Procedures for
Recyclad Oil Used as Burner Fuel. August 1880,
p-51.

®Eranklin Associates, Ltd.. Composition of Used
Oil, Appendix A.

“ Based on review of used oil analysss in
Franklin Associates, Ltd., Composition of Used Oil.
Appendix A. We should note that 3 crankcase oil
samples contained 1000 to 1500 ppm total halogens
{and no halogenated solvents). We presume the
halogens were atiributable to leaded gasoline
additives because those oils had high load levels—-
1000 to 3000 ppm. We presume that those oils would
in the future contain less than 1000 ppm total
halogens as lead is phased out of gasoline
(beginning July 1985), and. concurrently and
necessarily, balogen gascline additives are also
reduced. Therefore, we believe it is reasonable to
excludz these 8 samples form the total halogens so
that 35 of 36 unadulterated, nonmetalworking -
samples contianing more than 100 ppm total
halogens.

< Data in GCA Corporetion, The Fate of
Hazardous and Nonhazardous Wostss in Used Ojl
Disposal and Recycling. October 1883, p. 43, also
indicate that used oil generally contains less than
1000 pm total halogens.

to inorganic halogen content of over
1000 ppm. Moreover, as just discussed,
there is a strong correlation between
halogen levais of 1000 ppm and high
levels of hazardous halogenated
solvents, even in EPA's present data
base which does not reflect the lead

- phasedown.

Nor do most used oils contain high
levels of organic halogens without also
containing high levels of halogenated
spent solvents. The only used oils that
might are metalworking oils, which
comprise a small segment of the used oil
fuel market. See 50 FR at 1692 (January
11, 1985). Metalworking oils can contain
extreme pressure additives that are
nonhazardous chlorinated paraffinic
compounds that can result in organic
chlorine levels of several percent. These.
organic chlorinated compounds are not
toxic (i.e., they are not listed as
constituents of hazardous waste in
Appendix VIII of Part 261), and, thus, the
hazard from incomplete combustion of
these compounds is not of concern.*3
The issue here is application of the
presumption to these oils.

We believe that the rebuttable
presumption of mixing halogenated
solvents with used oil should still apply
to persons who manage highly
chiorinated metaiworking oils. In the
first place, these oils can atill be mixed
with hazardous halogenated solvents (as
confirmed both by data and by
comments on the proposed rule).
Metalworking operations often use large
quantities of degreasing solvents.
Second, metalworking oils also can be
adulterated with halogenated hazardous
wastes after leaving the site of v
generation. Finally, persons managing
used metalworking oils that are not

.adulterated should have readily

available means of rebutting the
presumption.¢<

c. Additional Response to Comment
on the Rebuttablie Presumption. (1}
Basis for Not Setting the Halogen
Indicator Level on Risk. Some
commenters maintained that the
chlorine level for the presumption of
mixing should be based on risk posed by
the solvent/oil mixture, rather than on
the basis of mixing, per se. These

4% We are, howevar, concerned about the acid-
forming potential of these compounds when
combusted, and the resultant emissions of

-Bydrochloric acid and the effects of accelerated

corrosion on boiler parts and any emission control
equipment. These oils will fail the used oil fuel
specification for total halogens and are subject to
regulation as off-specification used oil (see section
IV.C of text).

44 Ag noted earlier, the final rule indicates that
one way the presumption may be rebutted is by
showing that the oil does not contain significant
levels of halogenated hazardous constituents.
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commentls mistake the Agency's

urpose: to distinguish used ail from

rdous waste, As EPA pointed out in

the preamble to the proposed rule, the
basis of the presumption is not a new
concegt. Section 261.3(b) says that when
a solid waste is mixed with a hazardous
waste, the mixture is a hazardous waste
unless it does not exhibit a
characteristic of hazardous waste, or, if
the hazardous waste was a listed waste
(like many halogenated solvents), unless
the mixture is delisted under petitioning
provisions of 49 CFR 260.20 and 260.22.
The rebuttable presumption merely
provides a simple, objective test for
when the Agency will presume such
mixing has occurred. The risks posed by
burning both hazardous waste
{including adulterated used oil) and off-
specification used oil are addressed in
today's rule with respect to burning in
nonindustrial boilers and will be
addressed further by the permit
standards for burning such fuels in
industrial boilers and industrial
furnaces,

We note further that a number of
commenters erred by considering the
rebuttable presumption level for total
halogens to fix the level at which used
oil containing halogens would be subject
to regulation (assuming no other source
of adulteration}: The rebuttable
presumption is not a measure of when
regulation is necessary, but a measure of
when mixing can be presumed to have
occurred. Used oil containing halogens
&t less than the presumption level could
still be regulated as hazardous waste,
but the burden would be on EPA to
prove that such used oil is a hazardous
waste by virtue of mixing with a listed
hazardous waste. See 50 FR 1692, n. 22,
EPA's burden would not automatically
be satisfied by showing evidence of
halogen levels in the used oil.

(2) Organic Versus Total Halogens as *
the Indicator Level, Several commenters

- suggested that organically-bound
chlorine (or, more correctly, halogens)
rather than total chlorine should be used
for the presumption of mixing because it
avoids the problems with inorganic
Falogens discussed above (i.e., some oils
with insignificant hazardous
] alogenated solvent levels may contain
more than 1000 ppm total halogens
because of presence of inorganic
chlorine), After serious consideration,
we have decided to bage the
presumption on total halogen levels due
to the problems of implementing a
standard based on organic halogens.

We know of no quick, simple methad
for datermining organically-bound
halogen levels in used oil. The sample
1t ust be “washed"™ to remove inorganic

halogens before determining organic
halogen levels. Moreover, we have only
just recently investigated techniques for
washing to remove inorganic halogens
from used oil and are not yet ready to
recommend a procedure. Even if an
acceptable technique were available,
washing would add substantially to the
time required to determine halogen
levels. {See discussion of analytical
procedures in section IV-F of Part Two
of this preamble.) The need for washing
also would raise analytical costs
unnecessarily. .

In addition, organic halogens would
be a more accurate measure of presence
of hazardous halogenated solvents than
total halogens only if used oil often
contains more than 1000 ppm of
inorganic halogens. We have discussed
above, however, that the data indicate
that inorganic halogen Ievels are
generally lower than 1000 ppm. Finally,
use of organic halogens rather than total
halogens does not avoid the problem of
occasional false-positives caused by
nonhazardous organic chlorine additives
found in metalworking oils. -

In summary, a presumption based on
organic halogen levels offers few
advantages and has serious problems.

2. Used Oil Containing Hazardous
Waste Generated by Small Quantity
Generators. EPA proposed that used oil
containing hazardous waste generated .
by small quantity generators be
regulated as used oil. 50 FR 1692. The
Agency reasoned that in exercising its
discretion as to how to classify used oil
(L.e., as used oil or as hazardous waste},
EPA should avoid a scheme whereby
most used oil was classified as
hazardous waste ineligible for
regulation under the special standards
for used oil. EPA was concerned that
this might result if small quantity
generator hazardous waste-used oil
mixtures were classified as hazardous .
waste. Id. At the same time, EPA
solicited comments on alternative
approaches, ineluding regulating such
mixtures as hazardous waste or
clasgifying only automotive ofl .
containing small quantity generator
waste as used oil. /d, atn. 24. :

Comments were divided. Although
some commenters supported the
Agency, others were critical,
maintaining that EPA's proposal could
encourage adulteration of used oil, and
lead to significant enforcement
problems. ’

EPA has decided to modify its
proposal, in part due to the public
comments. More importantly, hawever,
our re-evaluation of available date
indicates that few small quantity

generators are presently mixing -

hazardous waste with used oil.
Analyses indicate that fewer than 15%
of the generators of crankcase oil (who
are presumed to be smell quantity
generators), and fewer than 12% of the
generators of industrial oils (some of
whom may have been small quantity
generators), generate used oil that is
mixed with significant levels of
halogenated hazardous solvents.*s in

" addition, the average vehicle

maintenance shop or service station,
according to EPA’s data, 4® produces an
average of 50 kg/month of hazardous
waste in the form of spent solvents. and
500 kg/month of used oil. Intentional -
mixing would yield & contamination rate
of 10%, or 100,000 ppm. The data in the
following table show that actual
contamination at the generator site, with
few exceptions, is orders of magnitude
lower and so probably results from
inadvertent, and perhaps unavoidable,
contamination during use of the oil or
handling of used oil.¢7

4% Analysis of 21 samples of crankcase oil knowns
to be obtained from the generator (e.g-, sarvice
stations, auto repair shops, truck dealer,
construction equipment facility), and thus not
adulterated with solvents by collectors or
processors, reveals that only 3 contein significant
levals of hazardous halogenated solvents. Analysis
of 28 samples of industrial oii known to be obtained

- from the generatos. indicate only 8 contain

significant levels of hazardous hmlogenated-
solvents, Analysis of data in Franklin Associates,
1td.. Composition of Used Ojl, Appendix A.

4 Industrial Economics. Inc., Droft Regulatory
Analysis for Propossd Regulations Under RCRA for
Small Quantity Generators of Hazardous Waste,
February 1965, Draft Report, Exhibit 3-1.

47 Several commentars mistakenly criticized
EPA's statement at proposal (50 FR 1652) that smal?
quantity generators do not massively adulterate
their used oil. They reasoned that because most
used oil comes from small quantity genarators, and
much is adulterated, that the generstors are doing'
the aduiteration. In fact, all dats indicate thas
collectors and processors ere the principal source of
bazardous wasts contamination. Comparison of
used cil sampling data from generators and from
processing facilities in the table below shows a
dramatic increase in halogenated solvent lavels at
used oil processing facilities.

Solvent Concentraticos Increcse Damatically es
Used Oil Moves From the Gamssator te Process-
ing Facilities

Sclvant Concentrations.
ppm (96th ile:
leveis)
Solvent | Solvent | Solvemt
. Al B3 c?
Ofl sampled at genarator site:
A ive oil % 24
Industrial off eees n » -]
Qi sampled st precessing fs-
Lclity: .
Automative ofl, 6000 800} 3.000
Industrial il e, as0f eof 2200
71.1.1-Trichioroethane.
FTrichiorosthylene. -
$ Tetrachiorosthylens -
S Franklin A i i, & itioe of Lsed

Gil, pp. 3-33 t0 330,
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TABLE 1.—SOLVENT CONCENTRATIONS N Usen
OiL AT GEMNERATOR FACILITIES

. wmm
Typod.m )
Al as 6‘
A ol 18 " ”s
ek, ) ot b <] 3 .90

Notes:

;_}.‘ L1-Trichiorosthens

 Tetrachcioroethylens - -
ww.;w Associswes, Lxi., Coniposition of Used O,

Consequently, it does not appear that’
classifying small quantity generator
waste-used oil mixtures as hazardous
waste would result in classifying large
percentages of used oil as ordinary
hazardous waste. As a factual matter,
EPA's stated concern at proposal thus
does not appear to be present.

The final rule thus states that this type
of mixture is to be classified as a
hazardous waste. (But, as explained
below, at least for purposes of this
rulemaking, these mixtures are subject
to regulation as used oil fuel when
burned for energy recovery.) We have
decided, however, at least for the time
being to regulate this {(usually exempt)
small quantity generator waste
regardiess of the quantity generated
when it is mixed with used oil as part of
a waste-derived fuel. EPA is taking this
step. fof & numbér of reasons. To do
otherwise would create the very
situation feared by the commenters
whereby the rules would create an
incentive to adulterate and be much
more difficult to enforce. This is because
if small quantity generator waste could
be mixed with otherwise-regulated used
oil and the mixture was exempt from
regulation, people undoubtedly would
take advantage of the opportunity to
escape regulation, or raise the issue of
mixing as a defense in enforcement
actions. Potentially large volumes and
percentages of recycled used oil could
go unregulated, in derogation of
Congressional intent.*® Thus, the final

4¢ The Agency is also of the initisl view that if
used oil is listed as a hazardous waste then -
unmixed recycied used oil should continue to be
regulated. regardless of qwmy generated.
{Regulation probably d begin once used oil is
aggregated.) EPA's reasoning for regulating this type
of hazardous waste differently from other small

quantity generator hazardous wastes will be set out

more fuily in the soon-to-be-proposed regulations
listing used oil as a hazardous waste and proposing
management standards for recycied oil, but in
summary:

* Exempting small quantity generator used oil
{used oil generated in quantities of 0~100 kg per
manth) would exempt approximately 8 per cent of
all used oil genersted. In contrast. the exemption for
small quantity generator hazardous waste
{hazardous waste genarated in monthly quantities
of 0~100 kg per month) exempts only 6.0)” furcent
of all hazardous waste. EPA does not beisvve such a

rule contalns an amendment to § 281.5

-indicating that small quantity generator

hazardous waste-used oil mixtures are
not exempt from regulation when .
burned for energy recovery but are

_subject to Subpart E of Part 266.

This means that, at least on an interim
basis, such mixtures can be burned in
nonindustrial boilers if they meet the
fuel specification. These mixtures also
are subject to the administrative

-controls for off-specification used oil

fuels should they fail to meet the fuel
specification. Generators of these
mixtires would not be subject to
regulation unless they are also
marketers of used oil fuel. (See Part Four
below.}

EPA has not reached a final decision’
on which controls should apply to this
type of hazardous waste: We also wish
to examine further, and seek comment
on, the impacts on small businesses
should all of these hazardous wastes be

- regulated at various levels of control.

See RCRA section 3001(d). Because we
believe further comment on an ultimate
regulatory regime is appropriate, we
have decided to retain as an interim

.measure the regulatory scheme initially

proposed whereby this type of small
quantity generator waste remains
subject to all of the controls applicable
to used oil fuel. This will ensure that
there is no outright exemption while the

Agency evaluates an uitimate resolution .

in its consideration of comment on the
comprehensive rules for recycled oil
soon to be proposed.

3. Used Qil that Exhibitsa. -
Characteristic of Hazardous Waste.
Used oil itself might be a hazardous
waste if it exhibits a characteristic of

_ hazardous waste. The moat likely

result consistent with Congnuieml intent that -
gecycled oil be regulated as necessary to protect
human health and the environment. particularly in
light of statements of evident lagislative intant that
crankecase oil {which is generated by small quantity
generators) be regulated. See RCRA section 3014(b):
H.R. Rep. 96-1415 at 8.

© The total volume of recycled vsed oil gmuml
by small quantity generstors is significantly greater
than that of all other small guantity generator -
hazardous wastes combined: 340,000 tons/year vs.
180.000 tons /year; .

o Unregulated small quantity generator us2d ofl
could have greater potential for coming into direct
human contact than other small guantity gensrator
wuastes because such a large volume is burned in the
residential market. .

Thus, the Agency sees hnpoﬂunt distinctions
between small quantity generator used oil and other
small quanmy generator hazardous waste. This
reasoning also applies to regulating recycled oil in
today's final rule—prior to recycled oil being a
hazardous waste—without regard for quantity
generated. (The Agency is not reaching the question
of whether, assuming there was no diference
betwzen amall quantity generator used oil and other
small quantity gensrator hazardous waste, other
hazerdous waste g ted in volumaes of 0-100 kg
per month chould bo reguiated.)

possibility is ignitability.+o- %0 Ag -
discussed at proposal (see 50 FR at .
1693), EPA interids that used oil that is &
hazardous waste solely because it
exhibits a characteristic of hazardous
waste be regulated as used oil fuel
{where so recycled), provided that it is
not mixed with a hazardous waste.5?
Ignitable used oil is regulated as used oil
under today’s rule and is prohibited
from burning in nonindustrial boilers
when its flash point is less than that of
commercial fuel (i.e., 100 °F).

We have considered whether a low
flash point serves as a presumptive
indication of mixing with hazardous
waste, and therefore, that such mixtures
shouid be regulated as hazardous
wastes ineligible for regulation under
section 3014 standards for used oil. We
conclude that low flash point is not an
indicator of mixing for 8 number of
reasons and that such oil should be
regulated as used oil.

Low flash point may not be indicative
of mixing with hazardous waste because
the low flash point may be attributabile
to benzene, toluene, or xylene added to
crankcase oil from engine blow-by
(these compounds are constituents of
gasoline) rather than as spent solvent.
‘Low flash point could also be
attributable to mixing gasoline from
tank drainings at auto service and repair
shops with used oil. Gagoline is a

‘comiercial chemical product exhibiting

a characteristic of hazardous waste,
‘When gasoline (or any commercial
chemical product) is discarded, it is
subject to regulation as hazardous
waste. But when a commercial chemical
fuel is recycled {e.g., mixed with used oil
and burned for energy recovery), it is °
not discarded (within the meaning of the
rule) and so is not & hazardous waste.
See § 261.33 (July 15, 1985) and 50 FR 618
(January 4, 1985).

In addition, today's rule for burmng
low flash point used oil (or any off-

4* Althoygh most used ofis have a flash point
greatsr than 200 °F, 28% of the used oil samples had
a flash point less than 140 °F. Source: Frankiin
Associates Ltd., Composition of Usad Oil, p. 3-56.

80 Although used cil may contain high levels of

" Jead, arsenic, cadmium, chromium, or barium, oil

does not often axhibit the characteristic of EP
Toxicity for these metals. In addition, these metals
are present in usead oil almost invariably as a result
of the oil's use. not as a result of adulteration with
hazardous waste. Nevertheless, since these metais
can pose & hazard when used oil is bumned for
energy recovery, the specification for used oil that
may be bumed in nonindustrial boilers limits levels
of arsenic, cadmiu, chromium. and lead. Barium
lavels are not considered to pose a substantial
health hazard and, thus, barium is not included in
the specification. {Ses section IV.C in the text.)

82 Except that mixtures of amall quantity
genersior hazardous waste and used oil are suvject
to veguistion as used oil, as discussed above.
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specification used oil) provides a level
of environmental protection analogous
to that provided by the rules for burning
hazardous waste fuels. Neither .
hazardous waste fuel nor off-
specification used oil fuel may be
bumed in nonindustrial boilers. The
only area where the classification as
used oll results in leas regulation is with
respect to storage and transportation of
off-apecification used oil. Although not
regulated by today's rule, storage and
transportation of off-specification used
oll is addressed in the Used Oil Listing/
Management Standards soon to be
proposed. The purpose of today’s rule is
to begin regulation of blending and
burning activities by prohibiting burning
of hazardous waste and contaminated
used oil in nonindustrial boilers. Other
rulemakings will propose
comprehensive regulations under
section 3014 for storage and :
transportation of used oil, and for the
actual burning of off-specification used
oll and hazardous waste fuels in
flﬁgnmtrinl%ﬂer:h and industrial ;

aces. Thus, the primary purpose o
today's final rule is met by regulating
low flash point oils as off-specification
used oll rather than as hazardous waste,
while decisions on appropriate controls
(and impacts) for storage and
transportation™of off-spécification used
oll are left to the rulemaking specific to
used oll that will be proposed under
section 3014.

Commenters asked whether used oil
known to be mixed with a characteristic
hazardous waste is regulated as used oil
fuel or hazardous waste fuel if the
mixture exhibits a characteristic. As
discussed above, used oil mixed with
hazardous waste is regulated as
hazardous waste fuel.52 It is only when
we are uncertain that has
occurred that wegive the benefit of
doubt {e.g., low flash point used oil and
used oll containing less than 1000 ppm
total halogens) and do not presume that

has occurred. Thus, when used *
oll has been mixed with a characteristic
bazardous waste, the mixture is
regulated as hazardous waste fuel if it
continues to exhibit a characteriatic. If
the resultant mixture no longer exhibits
a characteristic of hazardous waste, it is
* regulated as used oil:3 This is merely a

2 Except that mixtures of small quantity
genarator hazardous waste and used oil are subject
on an interim basis to regulation as used oil
(although classified as bazardous waste fuel),

% 1t should be noted that mixing a characteristic _
hazardous waste with another material to render -
the waste nonhazardous constitutes treatment of
bazardous waste subject to applicable standards

« under 40 CFR Parts 284-285 and 270, and the
notification requirements of ssction 3010 of RCRA.

statement of the “mixture rule” in
§ 261.3.

Some used oils may exhibit a
characteristic of hazardous waste but
meet the specification for used oil fuel
exempt from regulation.®* Examples are
used oil fuel with a flash point less than
140 °F, the hazardous waste
characteristic, but greater than 100 °F,
the specification level, and {much less
frequently) used oil fuel with metale
levels (particularly lead) greater than
the EP toxic characteristic levels, but
less than the specification levels.

* Although such used oils are exempt

from regulation and may be burned in

nonindustrial boilers, the specification

ensures that such burning would not
se significantly greater risk than

urning virgin fuel oil.

C. The Specification for Used Oil That
May Be Burned in Nonindustrial Boilers

The Agency has developed a
specification for used oil fuel that may
be burned without regulation (i.e.,
burned without regulation in
nonindustrial boilers as well as other
boilers or industrial furnaces). Given
that cil meeting specification parafheters
may be burned in nonindustrial facilities
like apartment and office buildings, the
specification is intended to be protective
under all circumstances.

In this section of the preamble, we
discuss comments on EPA's risk
assessment, the basis for selecting
specification parameters and levels, and
explain the changes made in the
specification in response to comments.
We also explain why we rejected _
certain commenters’ arguments that off-
specification used oil should not be
blended to meet the specification and
that all burning of used oil in
nonindustrial boilers should be
prohibited. Finally, we provide guidance
on analytical procedures and testing
frequency to determine conformance
with the specification and the rebuttable
presumption of mixing hazardous
halogenated solvents. ‘

1. Comments on EPA's Risk
Assessment. EPA considered regulating
any contaminant typically found in used
oil in higher concentrations than in
virgin oil, and which also was
determined to pose a significant risk to
human health and the environment
when burned. Some commenters argued
that EPA’s risk assessment approach is
overly conservative resulting in

$4 We have noted sbovs that the rule provides
the same level of protaction for bumning hazardous
waste fus] and for burning used oil exhibiting a
characteristic of hazardous waste that also is off-
specification used oil fusl. This is because neither
hazardous waste fuel nor off-specification used oil-
fuel may be burned in nonindustrial boilers.

unnecessarily stringent regulations,
while others argued that the assessment
did not adequately consider all risks.

. The Agency believes the PEDCo risk
assesament ** adequately indicates the
potential for substantial risk from
burning used oil in uran areas. The risk
agsessment, with one exception, is used
to indicate potential risk, not to actually
set specification levels based on some
qualification of risk.5*We used the risk
agsessment to identify those
constituents that may pose increased
risks at levels that are cause for concern
given the large number of exposed
individuels in urban areas. When those
constituents are typically found in used
oil at levels greater than in virgin fuel
oils (i.e., the 95th percentile level in
No's. 2-8 fuel oils), they were included
in the specification at their 95th
percentile levels in virgin fuel oils. We
reasoned that higher levels could pose
substantial risk, and levels lower than
found in virgin fuel oil would not
provide protection of human health and
the environment if used oil is replaced
{as it would be] by virgin oil.

The PEDCo risk assessment is fully
documented in a published report,.a
copy of which is in the public docket.

_The assessment is also summarized in
some detail in the proposal. See 50 FR
1693-1700. The primary-inputs to the -
emissions models were actual data (e.g.
composition of used oil based on
hundreds of analyses; emissions were
modeled for the New York City urban -
area considering actual meteorological
conditions and projections of used oil
burning based on actual density and -
location of multi-family dwelling units).
Boiler emissions were projected
assuming 97% destruction of organics °
and a 75% emission rate for metals. The
Agency considers the 97% destruction .
efficiency for organics reasonable but
conservative given that test burn data
indicate that very amall boilers can

. achieve 99% to 99.99% destruction

efficiency for hard-to-burn chlorinated
compounds.$?Although data on metals -
emissions rates are very limited, the
available data indicate that metals
emissions rates average 31 to 75%, with
chromium haying the lowest rate and
lead the highest.** We thus consider a

" 88 PENCo Environmental Inc.. A Risk Assessmen.
of Waste Oil Burning in Boilers and Space Heatars,
Avugust 1964.

$¢ Far lead, the risk assessment is used to
estimate the high end of the proposal specification
rangs. See 50 FR 1007-1000 (January 11, 1985).

87 GCA Corp., Environmental Characterization of
Waste Oil Combustion, May 1964, pp. 16 and 20, |

83 PEDCo Environmental Inc., Risk Assessment of
Waste Oil Burning. january 1804, pp. 3~17 and 3-20.
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75% emissions rate for metals to be a
realistic; but reasonably conservative
assumption.

- "The two air dispersion models used to
estimate ground level concentrations of
contaminants are routinely used by EPA
for that purpose. Estimated ambient
levels were used to project the increased
risk from carcinorganic compounds and
to determine whether levels of other
compounds that have a safe or threshold
level of exposure [i.e., thershold
compounds) would be likely to cause
substantial adverse health effects. The
compounds considered to be
carcinogenic and their potency factors
were obtained from EPA's Carcinogen
Assessment Group. To determine
whether chronic exposure to the
estimated ambient levels of threshold
compounds would pose a health
hazard, Environmenial Exposure Limits
(EEL's) were calculated. EEL's are based
primarily on workplace threshold limit
values (TLV's) published by the
American Conference of Governmental
Industria] Hygienists. The TLV's are”
adjusted mathematically for use in
assessing enviromental exposure by
considering a number of factors
including: exposure duration, population
susceptibility, and the nature and
conditions of the experimental health
effects data. TLV's are typically used by
the Agency to project safe levels of
exposure whén more appropriate animal
health effects data are not available.
The limitations of using TLV's to
determine EEL’s are well documented
by PEDCo*®.

Although some assumptions were
necessary as with any risk assessment,
and it can be argued that those
assumptions were too conservative or
too lenient, the Agency does not believe
{and commenters did not show) that the
use of alternate, but reasonable,
assumptions would affect the outcome
of the assessment.

Specific comments on particular
aspects of the risk assessment are
discussed below.

2. Specification Parameters. As
discussed above, EPA identified typical
contaminants of used oil and proposed
specification levels for those compounds
found in higher concentrations in used
oil than in virgin refined fuel oit and
which could also pose a significant
health risk when burned. (See Table 2
below.) We did not propose
specification levels for compounds foud
in used oil at the same or lower levels
than are found in virgin refined fue! oil
because users could simply switch to

-

8% PEDCo Environmenta! Inc.. A Risk Assessment
of Waste Oil Burning. pp. E-2 through E~15.

~

virgin oil to replace the recycled product

_ without any environmental benefit.

We have added total halogens and
deleted PCBs from the specification, as

- discussed below. We also respond
* below to comments that a number of

other constituents should be added to
the specification.

TABLE 2.—USED On. FUEL SPECIFICATION!

Conclituent/ | Proposal allowable Final nie allowabie
propesty ovel - lovel
Arsonic..........] 5 PPM MEONMUM .......| 5 ppM Maodmum.
T e} 2 PPN MM o] 2 PPN PRI,
T | 10 PO 3 10 ppm
Lead..caicenrnnee] 10-100 pom 100 ppn maxemum.
) maimun 3,
PCES ] 50 PN AN ... -
Total - 4000 ppm meEximum.
halogens. .
Flash pownt ... 100 °F miniMum . 100 °F minimus.

' The specification apphes only 1o used ol that is not
mikad with hazardous wasis other then small quantty gener-

ator hazardous waste.
2 EPA proposed 10 @ select fevel from the ol 10 %

100 pom (or promuigation. Lead » dimitod 0 100 ppm by

a. Total Halogens. We have added
total halogens to the specification
because burning fuels with high chlorine
levels can have direct and indirect
effects on human health and the
environment. As noted in background
documents to the proposed rule, and as
observed by a number of commenters,
hydrogen chloride emissions from
burning such fuels can increase ambient
levels of hydrochloric acid and
contribute to acid rain. Equally
significant, the chlorine can also
accelerate corrosion of boiler
components which could decrease
combustion efficiency resulting in.
increased emissions of incompletely
burned combustion products. Corrosion
of any air emissions control equipment
could also be accelerated, reducing
control efficiency and directly
increasing emissions of pollutants. (See
also H.R. Rep. D8-198 at 42 noting this
concern.)

We selected a specification level of
4,000 ppm for total halogens ¢ based on
halogen levels in high chlorine coal. We
believe that limiting halogen levels to
the highest levels found in fossil fuels
will ensure that burning used oils with
equivalent or lower halogen levels will
not accelerate corrosion rates.*

1t is only by coincidence that this is the same
level originally proposed for the rebuttable i
presumption. The specification parameters apply
only to used oil fuel after it has been determined
that the used ofl is not mixed with hazardous waste
{e.g.. by applying the presumption of mixing). Thus,
the total halogen specification level is based on -
different principles and is used for different
purposes than the total halogen leve! for the
presumption of mixing.

$'Boiler manufacturers become concemned about
excassive corrosion rates when coal chlorine levels
exceed 2,500 ppm. A boiler burning used oil -
containing about 4.000 ppm chlorine would be

Although used oil normally replaces
virgin fuel oil that has very low halogen
levels {less than 100 ppm), we do not
believe burning-used oil with halogen
levels found in coal will substantially
increase corrosion rates. In fact, many
boilers burning fuel oil were originally
designed to burn coal and were
converted to oil burning to meet air
emissions standards.

Used oil fuel (not mixed with
hazardous waste) can contain high
levels of halogens from two sources. As
discussed above metalworking oils are
sometimes processed to produce fuel.
These metalworking oils can contain
extreme pressure additives that are
highly chlorinated, but nonhazardous,
organic compounds. Total chlorine
levels in these used oils can be several .
percent.

In addition, “light ends™ from the
distillation {e.g., rerefining) of used oil
can contain high levels of halogenated
compounds. Although the used oil
feedstock entering the distillation
process contains less than 1000 ppm of
total halogens and is not presumed to be
a hazardous waste, the vil can contain
insignificant levels of volatile,
halogenated compounds (e.g., less than
100 ppm of halogenated compounds
listed as hazardous spent solvents). The
light ends produced from such oil will
contain much higher levels of
halogenated compounds due to the
coricentrating effect of the distillation
process. These light ends are a by-
product of used oil rerefining to produce
recycled lube oil and are often burned -
on-site as fuel. These light ends are
regulated as used oil rather than as
hazardous waste even though their total
halogen content exceeds 1000 ppm and
they contain substantial levels of
halogensdted compounds listed as
hazardous spent solvents. This is
because the halogenated compounds are
present in significant levels as aresult
of processing (i.e., they are
concentrated). not as a result of mixing
with halogenated hazardous waste.52

When light ends containing less than
4000 ppm total halogens (but perhaps up
to 4000 ppm of halogenated compounds
that are listed as hazardous spent
solvents) are burned, emissions of

exposed to the same quantity of chiorine per hour
as it would be if it were burning cosl containing
2.500 ppm chlorine. This is because the heating
value of used oil is higher than that of coal (18,500
vs. 11000 Btu/1b) and, thus, less used oil is required
to provide a given boiler heat input.

62 Although low levels of halogenated compounds
{e.g.: leas than 100 ppm of tetrachloroethylene} in
the used oil feedstock to the distillation process
may sometimes result from mixing with hazardous
spent solvents. the jeveis are too iow to presume
such mixing has occurred.
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hydrogen chloride or incompletely
~burned halogenated compounds will not
poze a aubstantial risk to human health
und the environment.*3 Light ends with
more than 4000 ppm total halogens are
regulated under today's rule as off-
specification used oil, and as such,
cannot be burned in nonindustrial
boilers. We are developing permit
standards for burning such oil
(scheduled to be proposed in 1988) that
would consider the hazard posed by the
presence of hazardous halogenated
constituents. (Permit standards for
burning such used oil may in fact be
similer to the standards for burning
hazardous waste fuels.) .

b. PCBs, EPA included polychorinated
byphenyls (PCBs) in the proposed ’
specification only as a reference to the
Agency's rules regulating PCBs. PCBs
are regulated under the Toxic
Substances Control Act {TSCA) and the
rules are codified at 40 CFR Part 761.
Those rules include controls for the use
;g% disposal of materials containing

s

PCBs are not included in the final
specification promulgated today,
however, because commenters indicated
that the crossreference caused
confusion. Specifically, commenters .
were concerned that settinga -
specification level could encourage
dilution of PCBs in an attempt to avoid
regulation under TSCA. Dilution to
avoid regulation is expressly prohibited
under the TSCA rules. See § 761.1(b).

If used oil fuel contains PCBs and also
does not meet the used oil fuel -t
specification provided by.today's rules,
then it {s subject to the more stringent of
the applicable TSCA PCB rules and
today's used oil fuel rules,

¢. Other Constituents. Commenters
suggested that other used oil
constituents should be included in the
specification nothwithstanding our
arguments that these constituents either
are not likely to pase substantial health
risk or that they are not present in used
oil at significantly greater levels than
virgin oll (and lower specification levels
could result in a virgin product
displacing the recycled product with no
environmental benefit).

(1) Barium and Zinc. Although we
found that barium and zinc are present
in used oil in concentrations 10-160
times greater than in virgin fuel ol, the
Agency's risk assessment indicated that
the resulting increased levels of barium
and zinc would produce insignificant -

-risks to human health and the
environment,

** Az discussed above, even very small boilers )

can achiove $0% 1o $0.00% destrmctitn efficiency for .

halogenated compounds.

Several commenter; expressed

* concern over what they considered the

serious health impacts of high levels of
barium and zinc, and argued that EPA
should err on the overprotective side by
prescribing specifications for these
metals. EPA continues to believe that
the presence of these metals in used oil
does not pose significant risk for the
reasons discussed below.

EPA’s risk assessment indicates that

"maximum ambient levels of zinc from

burning used oil could represent about
2% of the Environmental Exposure Limit
(EEL).%* Thus, zinc does not have a
serious impact on air quality near single
or multiple sources, or in high-density
urban areas.

Although the case is less clear with
barium, the Agency concludes that
barium likewise does not pose a serious
health rigk. The PEDCo risk assessment
indicates that meximum ambient levels
of barium could represent 80% of the
EEL (/d). Given that the inhalation of
barium can cause toxic effects
{primarily an increase in muscle
excitability, particularly in the cardiac
muscle), the Agency specifically asked
for comment on whether barium should
be added to the specification.

For a number of reasons, however, the
PEDCo risk assessment overstates the
risk posed by berium. The PEDCo
analysis used an early survey of used oil
analyses to determine barium levels in
used oils. The most recent and
expanded data base includes 752 barium
analyses compared to the 400 analyses
in the data base used by PEDCo. The
90th percentile barium levels used in the
risk assessment (based on the 400
analyses) was 485 ppm, while the 90th
percentile barium level in the expanded
data base is only 251 ppm, about 50%
lower. Given that composition data .
based on the expanded data base are
considered more representative, the
PEDCo analyses overstates ambient -
barium levels by a factor of two.

In addition, the PEDCo assessment
estimates a safe level for lifetime
expasure to airborne barium based
primarily on the workplace' threshold
limit value (TLV). This safe level is
called an Environmental Exposure Limit

* (EEL). See discussion above on EELs.

The barium ELL calculated for the risk
assessment is more than 50% lower than
the safe level calculated from the
interim Acceptable Daily Intake set by
EPA.** The ADI-based safe exposure

¢ PEDCo Environmental Inc., A Risk Assessment
of Waste Oil Burning, p. 5-2.
$8 EPA Environmental Criteria and Assesament’

Office, Health Effects Assessment for Borium, June, .

1084, p. 13 (Draft}, and Peer Consultants, Inc.,
Health Effects and Ambiant Data for Barium, -
October 1964, p. 9 (Unpublished Report).

level is considered more appropriate
than the TLV-based EEL because the
AD! is based on a comprehensive
review of pertinent toxicologic and
environmental data. EELs are commonly
used for risk asseasments only when
ADI's have not been determined (or
cannot be determined because of
inadequate data). Thus, the risk posed
by barium has been overstated by more
than a factor of two for this reason as
well. . )

In summary, the PEDCo assessment
overstates the risk posed by barium by

- more than a factor of four. When these

factors are considered, the maximum
ambient levels (assuming clustered
boilers with overlapping emission
plumes, another conservative
assumption) would be 0.18 ug/m3? while
the ADI-based safe level for chronic
exposure is 1 ug/m3.¢ When
background ambient barium levels are
added to the maximum levels from used
oil burning, total ambient barium levels
could range from 0.18 to 0.43 ug/m3.87
As with lead emissions discussed
elsewhere, ambient barium levels thus
would not be expected to pose
significant risk except in extreme and
unique “hot spot” situations (e.g., where
boilers are clustered together, and
receptors are located directly
downwind, very close to the boilers, and
at the centerline of the émissions
plume), which would occur only very
rarely. .

(2) PNAs, A few commenters
indicated the need to set apecification
levels for polynuclear aromatic
compounds (PNAs].*® A major
environmental commenter was critical
of EPA's risk assessment in general, and
was particularly concerned with EPA's
conclusion that specification levels were
not needed for PNAs. The commenter
argued that data cited by the Agency did

$¢ This comparison still overstates the riak
becsuse the PEDCo ascessment calculates
maximum ambient levels for the month of January
when used oil buming is greatest. The ADI-based
safe lavel of exposure, bowever, assumes constant
exposure over a lifetime. Thus, average annusl
ambient levels (including summer months when
litte used oil is burned] should actuslly be usad for
cemparison to the ADI-beezd safs exposura level.

+ 87 Op Cit., Peer Consultants, inc., p. 4. It should be
noted bowevar, that it is not clear to what extent
the background barium levels alrsady include
barium from uz¢d oil burning. Thus, adding the so-
called background levals to levels from used ol
burning also may overstate the risk.

€% PNAS are s subsst of organic compounds
known as polyaromatic hydrocarbons (PAHs).
PNAs are of particular concern becausa some are

known carcinogena. PAHs are ds with two

compoun
or more benzene rings, the basic structure that
saparates aromatic or “ringed” compounds from
aliphatic or “chain" compounds. PNAs sre .
compounds with two benzene rings fused together
0 that they share two carbon atoms.
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" not show, as the Agency indicated at
* proposal,®® that PNA levels in used oil
and virgin fuel oil are comparable, and
that PNA emissions from burning used
oil and virgin fuel oil are comparable.

We have reviewed the data used to

support our decision at proposal and
continue to believe that the risk posed
by PNAs from burning used oil and
virgin fuel oil is comparable. The
following data (Table 3) show that
levels of benzo(a)anthracene and
benzo(a)pyrene, the PNAs typically of
concern due to their cazcinogenicity, in
used cil and virgin fuel oil are
comparable:

TABLE 3.~PNA LEVELS IN USED OlL AND
VIRGIN FUEL OiL

Concentra- | Concentra-
Son in used | on in virgin
Compound ol (ppm) el oi
. [90th (ppm)
percentis] frange)
BnZO(A)MYNICINS ceermsrsomemne 40 18-97
B Y 16 20-44

Source: Frankiin Associsies, Lic, Composition of Used O¥,
Pp. 1-12 and 5-9.

Although PNA levels in distillate virgin
fuels {e.g.. No. 2 oil) are much lower than
in residual No. 8 oil, it is reasonable to
compare used oil levels in No. 6 oil
because used oil frequently (indeed,
most-often) displaces No. 6 oil.

In addition both Recon and GCA 7°
reported that they could not find
detectable levels of benzo(a)pyrene
{BaP) in used oil emissions during a total
of 13 test burns. The BaP detectable
Jevels ranged from 6-8 pg/m3 for the
GCA tests. Further, emissions of total
PNAs from burning used oil and virgin
oil appear comparable. Emissions of
PNAs, mostly naphthalene compounds,
measured by GCA during a number of
test burns at each of six sites averaged
92 pg/hr 72, If virgin fuel oil had been
burned rather than used oil and if total
PNA emissions were 46 ug/btu, as
reported by PEDCO {See PEDCO, Risk
Assessment of Waste Oil Burning, p. D=
7) as typical for residual fuel oil boilers
with capacities less than 25010 ® btu/
hr, PNA emissions from virgin oil

9 Sge 50 FR 1095 (January 11, 1985).

70 Recon Systems, Inc., and ETA Systems, Inc,,
Used Oil Burned as Fuel, 1880, p. 4-8; and GCA
Corp.. Environmental Characterization of Waoste
Oil Combustion, pp. 19, 120, 126, 132, 138, 144, and
150. Both of thase reports were part of the Agency's
record st proposal. .

71 Tests are cited in previous note. One test at
one site had 5 times the average PNA emissions at
that site during unstable combustion conditions.
{The contractor deliberately induced these
conditions as part of the test program.) Results from
that test are not included in calculating the 82 pg/
hr. average. When the results from that test are
inciuded, the average PNA emissions increase to
106 pug/hr. See GCA Corp., p. 120. :

burning for those 6 test sites would have

-averaged about 96 ug/hr.

Given thaf it appears that the -
concentration of PNAs of primary
concern are comparable in used oil and
virgin fuel oil, and that total PNA
emissions from burning used oil and
virgin fuel oil are comparable, we have
not set specification levels for PNAs.

(3) Benzene, Toluene and, C

- Naphthalene. One commenter argued

that EPA did not adequately consider
the risk posed by emissions of benzene,
toluene, and naphthalene. The PEDCo
risk assessment concluded that ambient
levels of toluene and naphthalene would
be less than 1% of the Environmental
Exposure Limit (EEL) considering
emissions from point sources of various
sizes, from point sources clustered very
closely together, and muitiple point
sources located in high density urban
areas.”® PEDCo also concluded that
ambient levels of the carcinogen,
benzene, would pose an increased risk
to the most exposed individual of

2.7 %107 (1:37,000,000).73 It should be
noted that PEDCo’s risk assessment is
considered conservative in some
respects, including the assumption that
boilers burning used oil will achieve a
destriction efficiency of only 97%
although test burn data indicate that
even very small boilers when operated -
properly appear to achieve 99 to 93.88%
destruction efficiency. Nonetheless, the
commenter suggested that the Agency
consider conducting the so-called “hot
spot” exposure analysis for those
compounds similar to the analysis
conducted for lead.”* . ‘

The hot spot analysis considers what
may be considered truly “worst case”
situations where two sources are
located close together, and the receptor
(exposed person) is located directly
downwind from the sources, very close

. to the sources (i.e., 25-50 meters from

the source), and elevated to the height of
the emission plume (i.e., as though the
emission plume were blowing into the
air intake of a building's ventilation
system). We have used this scenario to
project ambient levels of benzene,
toluene, and naphthalene in those
situations. Even under those extreme
and very rare situations, and
conservatively assuming 87%
destruction efficiency, ambient levels of
toluene and naphthalene still do not
exceed 1% of the EEL for those
compounds. Ambient levels of benzene
do not exceed levels that would pose an
increased risk of 1x10~* (1: 100,000). If

18 PEDCO Environmental Inc., Risk Assessment
of Waste Oil Burning, p. 2. -
T91d,. p. 5-8.
¥4 Jd., pp. 4=39 through 4-43.

the destruction efficiency of benzene
were assumed -more realistically to be
99% rather than 97%, the increased risk
would be less than 4 x107¢ (1:250,000).
Given the remote likelihood that the
modeled situations would occur, and
that risks are still not very high even
under these worst case conditions, we
conclude that presence of these
compounds does not pose a significant
health risk when used oil is burned for
energy recovery.’®

As a final note, although we do not

' have data on benzene, toluene, and

naphthalene levels in virgin fuel oils, we
would expect to find high levels of
volatile benzene and toluene in distillate
oils {e.g.. No. 2) and high leveis of )
naphthalene in residual oils (e.g.. No. 6).
Civen that used oil and used oil blends
are substituted for all grades of oil (i.e.,
No's 2-8), the levels of these compounds
in used oil are likely to be comparable
to levels in virgin oil.

(4) ASTM Specifications. A few
commenters suggested that EPA include
specification parameters such as
viscosity and bottom sediment and
water set by the American Society for
Testing and Materials (ASTM]) to ensure
proper boiler operation. ASTM
specifications vary according to fuel oil
grade {e.g. No. 2 distillate oil though No.
6 regidual oil). Commenters argued that
the ASTM specifications were needed to
erFure optimum boiler operation and,
thus, optimum combustion of used oil
which would minimize emissions of
incompletely burned toxic compounds

{e-g.. PNAs as discussed above).

We understand the issue commenters
are raising but do not believe it is, in
fact, a frequent problem. We presume
that burners purchase fuel, including
used oil and blends of virgin oil and
used oil, specified by the standard fuel

" oil grade that their boilers are designed

to burn. Further, we presume that fuel
oil, whether virgin or containing used
oil, must meet the ASTM specifications
for the designated grade or be in breach
of contract. Thus, the marketplace
already should ensure application of the
ASTM specification. We will, however,
reconsider this point if during
implementation of today's rule
enforcement officials determine that
misrepresented used oil is frequently
being sold and existing laws are
inadequate to prevent abuses and we

8 Although believe that the levels of toluene,
benzene, and naphthalene do not present a hazaru
when used oil is burned {and thus specification
levels are not needed). these toxicants may still
present a significant hazard when used oil is stored
and transported; We therefore, consider these
bazards when we wiu soon propose to list used oil
as a hazardous waste.
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determine that the practice can result in
substantial increases in emissions of
toxic compounds at levels that pose a
significant risk to human health and the
environment.

Another reason we are not addressing
this potential problem in today's rule is
that there does not appear to be a
simple remedy. We cannot require that
all used oil meet the ASTM .-
specifications for a particular fuel oil
grade because different boilers are
designed to burn different grades. To
address the problem, the responsible
burner must simply now that the used
oll (or virgin/used oil blend) he is
purchasing meets the grade his boiler is
deslgneﬁ;}g %’um. 'll;his cguld be e
accomplished, perhaps, by requiring that
the invoice or bill of sale indicate the
grade of fuel, and if necessary, a
statement that the oil meets the ASTM
specifications for that grade. On the
other hand, the burner who is trying to
save on his fuel costs may try to burn
lower grade (or ungraded) used oil
provided that his increased maintenance
« costs do not off-set his fuel savings. He
is not concerned about emissions of
incompletely burned compounds. If this
were the problem, a solution would be
to require that the marketer determine
the grade of his ofl by ASTM
specification and sell the'used oil only
to a burner with a boiler designed to
burn that grade of oil. Similar
requirements could be placed on burners
(i.e., they could burn only that fuel oil
grade the boiler is designed to burn). We
believe that it is clear that the -
implementation and enforcement of
provisions such as these would be a
massive undertaking and would intrude
substantially on the marketing and use
of what is essentially a commercial
product—used oil meeting the
specification established in today’s rule.
Before seriously considering ariy such
remedies, we would need to much better
define the “problem”.

{4)-Other Compounds. A few
commenters suggested that the following
compounds also be included in the
specification: nickel, beryllium, mercury,
sulfur, nitrogen, and phosphorous. None
of these compounds are included for the
reasons discussed below.

Nickel is not included in the
specification because the 90th percentile
nickel level in used oil is lower than the
level found in virgin residual fuel oil (40
ppm}.7¢ Although limited, data on

8 Sources: Franklin Associates Lid., Camposition
of Used Oil, Appandix A: TRW Environmental
Enginzering Division, Emissions Assasxment of
Conventional Stationary Combustion Systems:
Volume II, External Combustion Sources for
Electricity Generotion, Novembes 1960, p. 134; US

beryllium in virgin fuel oils indicate that
beryllium levels average much less than
1 ppm, while analyses of 263 used oil

samples indicate that the 80th percentile .

beryllium level in used oil is less than
0.3 ppm. (Ibid.) Similarly, limited data on
mercury indicate that levels can range
from 0.005 to 0.4 ppm in virgin fuel oils
and are Jess than 0.1 ppm in used oils.
(Ibid.) Clearly, beryllium and mercury
are not found in used oils at levels of
concern, and nickel emissions (and any
hezlth risk poséd) or lower from burning
used oil than virgin fuel oil,

Levels of sulfur and nitrogen are
somewhat higher in virgin fuel oil than
in used o0il.77 Thus, sulfur and nitrogen
oxide emissions from burning used oils
would not be higher. Although we do not
have data on phosphorous levels in used
oils and virgin fuel oils, phosphorous is
neither a designated hazardous waste
constituent on Appendix VI of Part 261
nor does it interfere with boiler
efficiency at the levels found in used oil.

3. Specificaton Levels. A number of
commenters provided suggestions on
specification levels for the metals for
which EPA proposed a specification
level and for flash point. The basis for
the specification levels for these
parameters is discussed below.

e. Lead, EPA proposed to select a
specification level for lead from the
range of 10~100 ppm, and specifically
requested comments on an appropriate
level. As discussed in the preamble to
the proposal (see 50 FR 1697~1699
(January 11, 1985)}, levels higher than
100 ppm could result in ambient lead
levels exceeding the National Ambient
Air Quality Standard (NAAQS) for lead
in densely populated areas where
boilers are clustered together and

. receptors may be close to the sources.

Although 100 ppm appears to be
protective with respect to the NAAQS,
that level may not be protective because
health effects data available since the
lead NAAQS was established indicate
that lead causes serious, but apparently
noncancerous, health effects at any level
of exposure (i.e., lead appears to be a
“nonthreshold” pollutant). EPA is
considering these new health effects
data in its current efforts to determine
whether the existing lead NAAQS is
adequately protective. In addition,

EPA, Listing Waste Oil As Harardous Waste—
Report to Congress, January 1081 {SW-509); Yen,
T.F.. The Role of Trace Metals in Petroleum, Ann
Asbor Science Publishers, Ansy Arbor, Michigan,
1978, P. 107; Valkovic. Viado, Trace Elements in
Petrolaum, Petroleum Publishing Company, 1080, p.
91; and American Petroleum Instituts, Task farce
on Utilization of Woete Lubricating Oils, October
1975, pp. 21-33.

77 PEDCO Environmental Inc., A Risk
Azsessment of Waste Oil Burning, p. 3~18.

beceuse of the new health effects data,
EPA believes that it is resonable to
reduce preventable sources of lead
exposure. This policy led to the
Agency's phasedown of lead in
gasoline—by January 1, 1988, lead levels
in "leaded" gasoline must be reduced to
less than 10% of the levels previously
allowed. For these reasons, we believe
that a lead specification level should be
considered that is lower than that which
ensures the current NAAQS would not
be exceeded. Thus. we proposed a level
of 10 ppm at the low end of the range,
which is the 95th percentile lead level in
virgin fuel oil. A lower level was not
proposed because used oil could be
displaced with virgin oil with higher
lead levels with no environmental
benefit.

We also discussed in the proposal our
concern that a specification level lower
than 100 ppm could result in used oil
currently burned as fuel being diverted
to incineration, or perhaps being
dumped, because the cost of blending
used oil to meet a stringent specification
could be prohibitive and because of the
difficulty of finding new industrial (and
utility) markets for oil that exceeds the
specification. If lowering the lead
specification level below 100 ppm
diverted used oil currently burned as a
fuel to incineration, the environmental
benefits of that policy are questionable. -
It is not clear that metals emissions from
incineration would be adequately
controlled given that many hazardous
waste incinerators use wet scrubbers.
that may not control lead emission
efficiently,”®

Wedtherefore lndlcat;d tl;at i‘l‘l
considering a specification level lower
than 100 ppm, the benefits from reduced
lead emissions from used oil burned as
fuel must be balanced against the
probability of (and adverse effects from)
dumping and the diversion of used oil
from use as a fuel to incineration.

We also specifically solicited
comments on three other points (in
addition to an appropriate specification
level): (1) Whether factors other than
those we considered need to be
considered in determining the lead level
that would ensure that the lead NAAQS
is not exceedéed; (2) whether a two-
tiered specification, with a lower limit

" for more populous areas and a higher -

level for leas urban locations, would be

wmunnde:ht.hpumulnndngn:.:.om in
1988. Once that rulamaking is imitia Agency
intends to consider whethsr metals from
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appropriate; and (3) whether
specification levels for arsenic,
cadmium, and chormium would be
necessary if a low level is promulgated
because used oil that fails the.
specification levels for these other
metals would also be expected to
exceed a low lead specification level.
A large number of comments were

"received concerning the lead

specification. They are discussed below.
{1) Selecting a Level from the
Proposed Range. Most commenters
argued that EPA's proposed range of 10
to 100 ppm is too stringent. Commenters
stated that it would be difficult for used
oil to pass a lead specification of less
than 100 ppm, which, they asserted,

would not only severely restrict used oil -

burning, but lead to illegal dumping. It
was also suggested (by a State
commenter with substantial experience
in regulating used oil burning) that a
lead specification of 200 ppm would be
unlikely to cause an exceedance of the
lead NAAQS. .

Some commenters concurred with
EPA’s selected range, favoring the high
end of the range. A specification of 100
ppm should be acceptable in all but the
most densely populated areas, according
to these commenters.

Selection of a relatively low level
from the range, such a& 10 or 20 ppm,
was recommended by a few
commenters. Some opposed allowing
any lead at all in used oil, except in de
minimis quantities. :

(2) Phase-in a Lower Specification
Level as Gasoline Lead Levels are
Lowered. The majority of commenters
recommended that EPA set an initial
specification for lead at a relatively high
level, and then phase in lower levels in
incremental steps, tied to the EPA
mandated lowering of lead
concentration in gasoline which was
promulgated on March 7, 1885 (see 50 FR
9388 and 9400). Commenters argued that
it would be illogical and unfair for EPA
to require lead to pass low
specifications in used oil, since most of
the lead in used oil originates from the
lead in gasoline. Suggested initial levels
ranged from the lead in gasoline.
Suggested initial levels ranged from 500~
1,000 ppm. Commenters also suggested
that EPA build a time-lag into such a
phasedown program, in which a certain
minimum time after the effective date of
the March 7, 1985 standards would be
allowed to elapse before EPA would
effect a lower level for used oil. Such a
time-lag would accommodate the delay
between the actual use of the lowered
lead in gasoline being sold and burned
in automobiles, and changing of the oil.

(3) Risk-Based Specification Level.
Several commenters urged EPA to base

its specification for iead primarily, if not
solely, on health effects data and risk
from lead exposure, rather than on the-
current lead NAAQS or the 85th
percentile concentration in virgin fuel
oil. These commenters argued that
regardiess of typical contamination
levels of lead in virgin fuel oil, EPA is
not justified in allowing the burning of

used oil with lead levels that may cause -

serious health effects. Raised blood lead
levels in young children and the danger
of lead poisoning to pregnant women
were cited. Commenters emphasized
that iead is bioaccumulative, meaning
that repeated intake over time results in
additive levels in the body.

{4) Two-Tiered Approach. Only a few
commenters addressed the suggested
two-tiered approach to regulating lead.
Commenters stated that it would only
cause cleaner, nonurban areas to
become more polluted.

(5) The Need to Regulate Arsenic,
Cadmium, and Chromium if a Low Lead
Specification Level is Selected. Most
gommenters recommended that arsenic,
caedmium, and chramium be regulated,
even if a low lead level is promulgated.
In general, commenters argued that it
has not been shown that the level of
these metals varies proportionately with
lead. Used oil could conceivably have a
low concentration of lead, but higher
levels of one or more of these three
metals. Restrictions for arsenic,
cadmium, and chromium were suggested
as a safeguard.

(8) Response to Comments. After
evaluation of these comments, we have
decided to promulgate a lead
specification of 100 ppm, but to delay
the effective date by six months. (The
other specification parameters are _
effective 10 days after the date of -
publication.) As discussed at proposal,
we believe that this level will ensure
that nonindustrial boilers do not cause
ambient levels to exceed the current
NAAQS except in unique and truly
extreme scenarios. See 50 FR at 1698
{January 11, 1985). Moreover, we are
concerned that promulgation of a level
lower than 100 ppm at this time could
cause major disruptions to the used oil
recycling industry resulting in diversion
of oil or dumping with uncertain and
potentially adverse environmental
trade-offs. (Similar concerns were raised
by the House Energy and Commerce
Committee in their report on the RCRA
amendments. See H.R. Rep. No. 88-188
at 66.)

The 100 ppm lead specification level
promulgated today is intended as an
interim measure. The Agency believes
that this lead level may not be as
protective as reasonably possible given
the new health effects data mentioned

above, On the other hand, until we
know more about the impacts of the
other two rules affecting management of
used oils (the soon-to-be proposed
recycled oil management standards and
the permit standards for boilers and
industrial furnaces that will be proposed
in 1988) on the used oil industry and,
ultimately, on used oil flows, we are
concerned that a lower level may cause
impacts that could result in dumping or
incineration of used oil with uncertain
environmental trade-offs. Therefore, the
Agency will evaluate the risks and costs
of a lower lead level in conjunction with
the third rule of the series—permit
standards for boilers and industrial
furnaces-~scheduled to be proposed in °
1986, Thus, the Agency's final position. .
on the lead specification will be -
included in the permit standards
rulemaking.”™

In response to commenters’ concerns
that a lead specification level as low as
100 ppm could cause major disruptions
of the industry and could resultin
dumping, the effective date of the lead
specification is delayed six months. By
that time, the Agency’s gasoline lead
phase-down standards will result in
lowered lead levels in used crankcase
oil so that a major disruption of the
industry will be avoided, as discussed
below.

On March 7, 1985, EPA promulgated
standards restricting lead levels in
gasoline (see 50 FR 9386 and 8400). The
standards require that lead be reduced
from the previous limit of 1.1 grams/
gallon to 0.5 g/gal by July 1985, and to
0.1 g/gal by Jenuary 1986. This reduction
of lead in gasoline should result in a

™ We note that the Regulatory Impact Analysis
(RIA) developed to support the recycled oil -
management standards soon to be proposed
includes a preliminary analysis of the cost and
benefits of lower lead levels. The analysis was
initiated before the Agency decided to select 100
PPm as an interim lead specification and to make its
final decision on the lead specification in the permit
standards rulemaking. In addition, that RIA
attempts to predict used oil flows. and thus
regulatory impacts of the proposed rule. assuming

three rulemakings are in place. Thus. the RIA

makes the best assumptions possible at the time on
the cost of compliance with anticipated controls for
boilers and industrial furnaces burning off-
specification used oil fuel. Nonetheless, that
preliminary analysis appears to indicate that lead
spécification levels lower that 100 ppm would bs
cost-effective. The Agency intends to review that
analysis, up-date assumptions on permit standards
and “flow" changes as necessary. and to include a
comprehensive analysis of the cost and benefits of
lower lead specification levels in the RIA for the
permit standards rulemaking. In the interim. the RIA

.for the recycled oil management standards will be

in the public docket for that rulemaking once it is
proposed. Comments received on that portion of the
RIA dealing with cost and benefits of lower lead
specification levels will be considered in developing
the Agency's position on this issue in the permit
standards rulemaking.
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concomitant reduction in lead levels in
used oil. We have analyzed the potential
impacts of imposing the 100 ppm
specification either immediately along
with the other specification parameters
or in the Spring of 1988, roughly six
months after promulgation.” Using a
data base of 143 used oils sampled in
1983, we extrapolated resulting lead
concentrations to the 1585-88 and 1886-
87 heating seasons. Based on the July -~
1885 reduction of lead in leaded gasoline
to 0.5 g/gal, we assumed an average
lead concentration (for leaded and
unleaded gasoline) of 0.2 g/gal for
gasoline affecting used oil to be burned
in the 1985-88 heating season. Similarly,
based on the January 1988 reduction of
lead in leaded gasoline to 0.1 g/gal, we
assumed an average lead concentration
{for leaded and unleaded gasoline) of
0,05 g/gal for gasoline affecting used oil
that would be burned in the 1986-87
heating season. The average lead levels
in gasoline were estimated assuming a
ratio of 40% leaded to 60% unleaded
gasoline consumption for the 1985-86
heating season, and a ratio of 37.5%
leaded to 62.5% unleaded gasoline
consumption for the 1888-87 heating
season. [We also assumed that lead
levels in all used oils would decrease
because of the gasoline lea ° -
phasedown.) . -

This analysis demonstrates that delay -
of the implementation of the :
specification will provide time for the
lead phasedown in gasoline and,
consequently, in used oil. Significantly
more used oil can pass the lead
specification in May 1986 than today. .
The table below illustrates the drop in
lead levels in used oil as the lead is
reduced in gasoline,

TABLE 4.~PROVECTED CHANGES N LEAD CON-
CENTRATION 1N USED Oir AS LEAD IS Re-

DUCED N GASOLINE (PPM)
Late
Perceciie e | 12 | Mey

38 114 © »
40 m 18 44
%0 420 217 7
73 es8 337 s
00 940 67 104
5 1417 48| 248

: 4 of & Lead Saoaﬁams': on mdw’d"wz
o4 io Fass Speciicaior, 4, 1985.

As shown, only about 40% ot the used
oll can pass the lead specification of 100
ppm now. Delay for six months -
increases the total quantity passing the
lead specification to about 80%.

"Franklia Associates, Lid., Effects of @ Deloy in
the implementotion of o Lead Specification on the

.14 ﬂbgi:y of Usaa Oil 16 Pass the Specification, june 4,

I3

Delaying the effective date of the lead
specification has a corresponding effect
on the amount of used oil that can pass
the specification levels for all of the
metals (i.e., lead, arsenic, cadmium, and
chromium). As shown in the table
below, we estimate that the amount of
unblended used oil that can meet the
metals specification levels more than
doubles if the effective date of the lead
specification is delayed six months to .
May 1988 (i.e., 20% vs. 46%).

TABLE 5.—EFFECTS OF DELAYING THE EFFEC-
TIVE DATE OF THE LEAD SPECIFICATION ON
. THE PERCENT OF SAMPLES THAT PASS THE

. SPECIFICATIONS FOR ALL METALS

Now.
Percont of samples paneing metais : Mey 1008
apecif 2 ey | ercond
Usblanded ueed ol 20| -
75 pt Virgin/25 pet ueed Ol ee—...} 50 o
90 pct Virgin/ 10 pet Ueed O comemammecnd ”" ”
Effects of a Delay in the

t

S e

T £ 1 i 5y

Although the effect of delaying the
lead apecification is much less
significant when used oil is blended
with virgin oil (e.g., 59% of used oil
blended 75%/25% with virgin oil (75%
virgin oil) could meet the metals
specification in November 1885 while
85% could pass in May 1888), the Agency
is uncertain whether substantial ‘
quantities of used oil will be blended
with high percentages of virgin oil in the
future. We believe that “virgin oil”
distributors historically h#ve done much
of the blending at the higher ratios (e.g.,
90% virgin and 10% used oil) in order to
sell the mixture to the nonindustrial
market as virgin oil. It is not clear.
however, whether these distributors will
continue to handle used oil given that
they would have to comply with the
notification (and other) requirement(s)
of today's rules, which would make their
used oil management activities public
knowledge. Aithough blending used ofl
with high percentages of virgin oil to
meet today's specification may be"

. economical in the future in some cases,

especially by persons currently
considered primarily used oil
processors, we are concerned that it
may take some time for these heretofore
(primarily) processors to increase their
blending capacity and to find markets
for used oil blended with high
percentages of virgin oil. (Such
“processors” would essentially become
fuel oil distributors as well.} Thus,
substantial quantities of used oil may

.not be blended with high percentages of

virgin oil in the near term (if ever).
Consequently, delaying the effective
date of the lead specification is
expected to substantially increase the

quantity of used oil that can meet the
metals specification levels.

In summary, we believe that a aix-
month delay in implementing the lead
specification is more responsible than
making it effective immediately, and
may, in fact, result in greater
environmental benefit than immediate
implementation. :

With regard to other lead
specification issues, we have decided
against development of a two-tiered
lead specification level for urban versus
rural areas in this rulemaking.
Commenters did not support the
approach, it would be difficult to
develop, support, and implement, and it
would encourage burning of dirty fuels
in areas with clean air.

Specification levels for arsenic,
cadmium, and chromium are also
retained. As stated in the proposal, we'
are concerned that once lead levels in
used oil begin to drop, oil will
increasingly fail the specification
because of one of these other metals.
Without the lead specification, burning
of these oils would not be controlled.

b. Arsenic, Cadmium, and Chromium.
In the preamble to the proposal, EPA
tated that widespread, unrestricted .
burning of used cil in boilers can result
iii & substantial increase in ambient
levels of the metals arsenic, cadmium,
and chromium since 30~-75% of the
metals in the fuel can be emitted.
Because these metals are carcinogenic,
and thus, have no known threshold or .
oafe level of exposure, these increased
ambient concentrations would cause an
increased risk of cancer to exposed
individuals. Specification levels were
based on levels of these metals found in
dirty virgin fuel oil (i.e., 95th percentile
metals levels) because we argued that
(1) Higher levels could result in
gubstantial risk (i.e., 16™¢) given that
large numbers of persons in urban areas

. are exposed to emissions from

nonindustrial boilers; and (2) iower
levels could result in dirty virgin fuel oil
displacing used oil without
environmental benefit. (See 50 FR at
1687 (January 11, 1988).)

Several comments specifically
questioned EPA's rationale for setting
specification levels based on the 85th
percentile level of those contaminants in
virgin fuel oil. A few commenters stated
that because these metals can cause
serious health problems, specification
levels should be based directly on risk
to health rather than on concentration in
virgin oil. Other commenters (including
a Inajor environmental group), however,
supported our decision to use the 95th
percentile of virgin fuel oil as a
reference point. A few respondents
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argued that the specification levels -
selected on the basis of the 85th
percentile in virgio oil were too .

* stringent, and that EPA was being
overly conservative in assuming that
there are no safe levels of exposure for
these metals. Workplace threshold limit

values [TLVs) and safe drinking water .

standards were cited as more
reasonable for use as npemﬁcahon
lev.;gs.

ese arguments are unpersuasxve.
For the reasons discussed in the ..
preamble 1o the proposed rule and"
summarized above, we continue to
believe that limiting levels of these
metals to 85th percentile levels in virgin
fuel oil is appropriate.

Several commenters also disagreed
with the assumptions used to assess risk
from chromium [i.e., that all chromium is
emitied in its carcinogenic. hexavalent -
state and, thus, can cause increased
cancer risk to exposed individuals),
These commenters protested EPA's
assumption that chromium is emitted in
the hexavalent form following -
combustion. Comments ranged from °
asgertions that EPA had no data or
informtion to make such an assumption
to theoretical arguments that when
combusted, trivaient chromium would
not be converted to hexavalent
dzromxmg ‘;‘n gezl;’emé. }hese mten
suggested that EPA defer sp a .
level for chromium until the Agency
conducts studies to definitively .
determine what happens to chmminm
when burmned in boilers.

We agree that only the hexavalent
form of chromium has been proven to be
carcinogenic, although it is a very potent
carcinogen. The data are inadeguate to
classify the trivalent chromium
compounds as to their carcinogenicity.“
However, we believe that assuming all
chrominm compounds emitted from
burning used oil in boilers are
hexavalent chromium is a cnnsexvative.
but reasonable assumption. Ibid.
Although it is likely that & mixture of the
two forms is emitted, information is not
adequate to specify the form or the .
relative quantities of each. Ibid. EPA has
initiated an extensive study to better -
understand the amount of hexavalent
chromium and total chromium being
emitted from major sources including
coal and oil fired boilers and municiple
incinerators. In addition, EPA has
formally called for information on issues
pertinent to the risk posed by airborne
chromium emissions including: (1) Are
there adverse health effects associated

"SuDAspublicnouceof"lnmbuu
Chromium or Hexavalsnt Chromium as
29000, Air Poliutant {50 I"R 2‘317—19 ﬂm 0

'

with cxp;:snre to trivalent chxﬁmium?;

- {2) does trivalent chromium transform in

the atmosphere or in the environment to
hexavalent chromium and vice versa?;
and {3) what is the relative quantity of
hexavalent and trivalent chromium
emitted from chromium gources? Ibid.
.The Agency, however, cannot =

postpane regulatory action, given

.especially that used oil contains

ngmficnnﬂ higher chromium levels
than virgin fuel oil. Until more ‘
information is available on these issues,
the Agency will therefore continue to
assume that chromium emissions are in
the hexavalent form.8?

¢. Flash Point. Used crankcase oils.
can be contaminated with highly
igniteble constituents of gasoline such
as benzene, toluene, and xylene from

* engine blow-by. Used oils can also be

mixed after use with gasoline or other
highly ignitable nonhalogenated
solvents such as xylene. Even low levels
of contamination with these low flash
point compounds can reduce the flash
point of used oils, normally greater than
200°F, to levels lower than 100°F, Nearly

7% of 650 used oil samples had a flash
point below 100°F.*2

EPA proposed & lpedﬁcahon of 100°F
because it is the American Society for
Testing and Materials' (ASTM)
minimum flash point specification level
for virgin fuel oils. EPA reasoned that
burners are not accustomed to

" such fuels and so used oils with a lower

ﬂmigt may pre;ix;tg ugniﬂd cant
uring han and storage.
‘Thus, such low flagh point oils need to
be controlled. EPA specifically
requested comment on whether such -
low flash point used oils should be .
regulated as off-specification used oil
ffuueiu proposed, or as hazardous waste
e

One commenter argued that iow flash
point used oil should be subject to .
regulation as hazardous waste fuel to
provide adequate controls during
storage and transportation. While share
the commenter's concerns, we have
decided that low flash point oil should
be regulated as off-specification used
oil, not hazardous waste fuel. This final
rule is therefore the first step in the .
Agency’s efforts to regulate the blending
and burning of hazardous waste and
used oils fuels. Storage and -
transportation controls for used oil,
including off-specification used oil
burned for energy recovery, are soon to
be proposed and controls {i.e., permit

- 91 Soe also: US. EPA, The Air Toxics Problem in
the United States: An Anolysis.of Concer Risks For
Selected Poliutants, May 1985.

2 Franklin Associates Lid.. Composition of Used
Oil, Appendix A.

standards) on the actual burning of
hazardous waste and off-specification
used oil fuels are scheduled to be
proposed in1886. Thus, we believe it
may be confusing to the regulated
community and may preempt regulatory
options in these future rulemakings to
subject in piecemeal fashion used oil
off-specification ‘only for flash point to
regulation as hazardous waste fuel. As a
matter of fact, the recycled oil
management standards propose that .
used oil, including off-specification used
oil fuel, be subject to the same
substantive storage and transportation
controls for hazardous waste in many
situations.

As a final note on this point, low flash
point used oil cannot be presumed to be -
hazardous waste under the mixture rule
(i.e.. because the oil is mixed with
ignitable hazardous waste). As :
explained in section IV.B.3 above, the
low flash point nmay be attributable to

". low flash point constituents of gasoline

(e.g.. benzene, toluene, or xylene} added -
to crapkcase oil during use. °

Several commenters argued that a
specification level of 100 *F is
inconsistent with the definition of
ignitable hazardous waste that uses a
flagh point of 140 °F or below to define
ignitability. See 40 CFR 261.21. We  °
explained at proposal the basis for the
difference. See 50 FR 1699, n. 58. The 140
°F flash point limit defining an ignitable
waste was based primarily on the
hazard posed during land disposal.
Given that virgin fuel oils can have a
flash point as low as 100 °F, we believe
that used oils with flash points of 100 °F
to 140 °F pose no greater hazard than

" virgin fuels (provided they meet the

other specification limits).

D. Comments on Allowing Blending to
Meet the Specification

The Agency received a large number
of comments for and against allowing
blending of used oil to meet the used oil
fuel specification. Operators of used oil
rerefineries and some State
environmental officials argued against
allowing blending primarily because: (1)
Blending does not reduce the total
quantity of metals emitted from used oil
burning in an urban area—blending
limits the emissions from individual
sources but allows (in theory) a larger
number of sources to burn blended oil 5o
that the same quantity of used oil is
burned annually in a given area (ahd the
same quantity of metals are emitted):
and {2) allowmg blending creates an
economic disincentive to remove metals
from used oil by rerefining to produce
lube oil (and a low-metal content fuel
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by-product)® because blending for
marketing as fuel is often more .
profitable than substantial processing.
On the other hand, processors and
blenders argued that blending should be
allowed because it results in a used oil
fuel product that, in general, poses no
greater health risk than virgin fuel oils.
They argued further that grossly
contaminated used oil cannot be -
economically blended to meet the °
specification and will go to rerefiners for
production of lube oil or to industrial
boilers and industrial furnaces foruse
as a fuel 33 )
Processors and blenders also argued.

that without blending, alternate markets _

may not be available to handle the used
oil diverted from burning potentially
leading to adverse environmental effects
{see section IV,C.3 above). Industrial
boilers and industrial furnaces may not
be able or willing to burn off- "
specification used oil given the Agency’s
plans to regulate such buming
{beginning with the notification and
other administrative controls provided
by today’s rule). Further, rerefiners
cannot be presumed to be an unlimited
outlet for used oir Aithough many
rerefineries are operaing oetow
capacity today, and could perhaps
double their capacity within'a few years
to handle the increased sipply if
blending were prohibited, profitability of
rerefining depends on more than an
available supply of used oil. Marketing
factors such as demand for recycled
lube products and price fluctuations in
virgin lube products (resulting from
fluctuations in crude’oil prices or other
factors) are also critical. These
marketing factors may have played as
large a role historically in limiting the
viability of used oil rerefining as has the
problem of inadequate supply of used ail
feedstock due to competition from the
largely unregulated used oil fuel market.
Thus, processors and blenders believe
that without blending, neither the

industrial fuel market nor the rerefining

market would be able to handle the used
oil that would exceed the specification.
The Agency agrees with points made
by both sides. The rule does potentially
encourage blending, blending creates a
disincentive to remove metals by
rersfining, and blending per se does not

82 Once used oil {s processed to remove matals, it
fs considered more profitable to further process the
ail to produce lube oil rather than to market it as
fuel oil,

2 Potential hazards posed by buming of off-
specification used oil in these devices should be
temporary. The Agency intends to propose permit
standards for buming off-specification usad oil fusl
{and hazardous waste fuel) that will require that the
owners and operators of all boilers and industrial -
furnaces bumning these fuels limit matal emissions.

reduce {in theory) mass emissions of
metals in an urban area. However, we
believe that some highly contaminated
used oils cannot be economically
blended and will go to rerefining or to
industrial boilers or industrial furnaces
that control metal emissions (either
currently, or eventually under rules the
Agency will propose in 1986). In .
addition, as discussed above, it is not
clear that rerefineries and the industrial
fuel market would have the capacity to
handle the used oil exceeding the
specification if blending were not
allowed. In that case, used oil diverted .
would be incinerated or dumped, with
uncertain environmental trade-offs (i.e.,
compared to allowing blending).
Although blending does not reduce (in
theory) mass-emissions in an urban
area, blending of used oil to meet the
specification reduces the risk to the .
most exposed individuals. Finally, and
most significantly, we believe that
blending results in a product that can
pose no greater hazard than dirty virgin
fuel oil. ‘

For thése reasons, today’s final rule
allows blending. It should be noted,
however, that this rule is only the first of
three rules that will stgnificantly affect
the used oil recycling industry. As we
develop these rules, we will examine
“flow changts” caused by the -
regulations (e.g., increase in rerefining,
decrease in road oiling, etc.). At that
point, we will be better able to
determine whether our rules only serve
to promote dilution versus removal o

- metals {e.g., by rerefining or by burning

in devices with adequate emissions
control equipment). We cannot, at this
time, conduct such an assessment, and
for the reasons cited above, can find no
basis to prohibit blending. '

LY
E. Consideration of a Total Ban on
Burning Used Oil in Nonindustrial
Boilers

At proposal, EPA requested comments
on whether all used oil b in
nonindustrial boilers should be banned.
See 50 FR 1693-84. EPA was primarily
concerned that used oil could be mixed
with hazardous waste and illegally
marketed as used oil fuel meeting the
specification.

Several commenters argued for
banning all used oil burning in
nonindustrial boilers. These commenters
were concerned that used oil would be
illegally adulterated with hazardous
waste ance the used oil is outside the
regulatory system (i.e., once a collector,
processor, or blender documents the
used o6il meets the specification). These -

‘ commenters reasoned that illegal -

adulteration is inevitable given the .

current practice, particularly in the
Northeast, of mixing hazardous spent
solvents with used oil for marketing as
virgin fuel oil (usually after blending
with virgin oil),* given the nature of the
used oil and waste management
industry (again, particularly in the
Northeast),*® and given the profitability
of illegal adulteration. It should be noted
that the issue these commenters raise
here is whether the proposed regulatory
scheme (i.e., allowing burning of
unregulated used oil meeting the -
specification in noni:fdustrial boilers)
can be adequately enforced, not
whether the specificatior itself, in
conjunction with the rebv. able
presumption of mixing halogenated .
wastes, is protective per se.

Other commenters opposed an
outright ban on burning used oil in
nonindustrial boilers. These commenters
were concerned that a ban could lead to
illegal dumping or incineration of used
oil with adverse or uncertain
ervironmental trade-offs. For reasons
ciscussed above, rerefinery capacity
and the industrial fuel market may be
inadequate to handle used oil diverted
from nonindustrial boilers under a ban.

Today's rule thierefore allows burning
of used il meeting the specification in
nonindustrial boilers (or any other boiler
or industrial furnace) for a number of
reasons. We continue to believe that the
specification, in conjunction with the
rebuttable presumption of mixing, will
detect and control used oil illegally

f . ' adulterated with hazardous waste. See -

50 FR 1693, n. 28. In addition, these ruler
have been developed with an 7
understanding of the current practices of
the industry and should result in cost-
effective enforcement. Specifically, the
controls are focused primarily on the
several bundred marketers of these fue:r
rather then the potentially thousands of
burners. These marketers must
determine whether they are handling

‘hazardous waste fuel, off-specification

used oil, or unregulated used oil that
meets the specification, and must
manage the fuel accordingly. The
rebuttable presumption of mixing
hazardous chiorinated waste with used
oil, and the use of oil fuel specification
will enable both marketers and

* National Enforcement Investigations Canter,
U.S. EPA, Summary of Waste Oil Recycling Facility
Investigations, October 1963,

® Proceedings of the New York State Assembly
Standing Committee on Environmental
Consarvation Public Hearing on the Unlowful
Disposal of Solid and Hazardons Wastes: .
Saptember 24-28, 1064 at the New York Chamber of
Commarce and Industry, New York (Volumes L II,
It B, and 111 C), and September 19-21, 1064 at the '
Orange County Government Center, Goshen, New
York (Volume L I, and II}. -
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enforcement officials to make a clear,
objective determination of the type of
fuel in question; and thus, the applicable
controls. Further, the tracking system for
fuel shipments, used oil analysis ‘
requirements, and recordkeeping
requirements are intended to foster
efficient and effective enforceraent.

It should be noted that, in response to
commenters’ concerns about _
enforceability and tracking of used oil
that meets the specification, today’s rule
expands the recordkeeping requirements
for used oil meeting the specification. In
addition to recorde of analysis i
by the proposed rule, the person who
first claims used oil fuel meets the
specification must also keep a record of
pertinent information regarding the .
shipment of the used oil including: name
and address of the receiving facility,
date of shipment, and quantity shipped.
See § 288.43(b)(8)(i). This will enable -
enforcement officials to track
movements one step beyond the initial
marketer. We considered applying
recordkeeping requirements to all
subsequent marketers {e.g., distributors)
until the used oil fuel is ultimately
burned. We decided not to, however,
given that the used oil fuel poses no

greater risk than virgin fue! oil and, once .

it enters the commercial fuel oil market,
should not be regulated differently than
virgin fuel oil. (We note, however, that
subsequent adulteration with hazardous
waste or off-specification used cil
makes specification used oil subject to
regulation as either hazardous waste
fuel or off-specification used oil fuel.)

Moreover, in response to commenters’
concerns discussed above, we reasoned.
that hazardous waste could be illegally
mixed with virgin fuel oil, as well as -
with used oil fuel, and soid to
nonindustrial boilers. {Comments of the
State of New Jersey illustrate that this
type of illegal mixing is presently
occurring.) Thus, the risk of adultering
legitimate fuels with hazardous waste is
not unique to used oil. In light of these
considerations, there is no compelling
reason to further regulate specification
used oil fuel by additional
recordkeeping or by a ban on burming in
nonindustrial boilers. -

F. Analytical Testing to iJemonstrate
Compliance with Specification Levels
and the Rebuttable Presumption

At proposal, EPA indicated that
general guidance on sampling and
analysis is provided in EPA, Test
Methods for Evaluating Solid Waste,
July 1982, SW-846 {U.S. GPO). See 50 FR
1705, EPA indicated further that the
Agency is revising digestion procedures
recommended by SW-846 for organic
liquids prior to determination of metals

concentrations. We were aware that the
digestion procedures specified by -
-Methods 3030 and 3050 do not result in
good recovery of metals in some oily
matrices. Finally, EPA indicated at
proposal that it was verifying the
accuracy and precision of two field tests’
for total chiorine that are quick and
inexpensive—an adaptation of the
Beilstein flame colormetric test, and a
field test kit using chemical colormetric
procedures. . .

A number of commenters requested
that EPA specify acceptable analytical
procedures for halogens, metals, and
flash point, and to prescribe acceptable
testing frequency. Several commenters.,
also indicated that the Beilstein chlorine
test is neither quantitative nor reliable
(because of interferences with =~
contaminants) and, thus, not a nseful
test. : "

The following sections specify
recommended analytical procedures and
discuss the Agency's position on
sampling procedures.

1. Chiorine. EPA’s test methods
manual, SW-8486, does not include an
anaiytical technique for determining
total halogens (reported as total
chlorine) in oil. Until a total helogen
technique for oils is formally added to
SW-848 as an approved test, EPA -
recommends the broadly accepted
ASTM D80s-81 method {i.e., oxygen
bomb followed by titrimetric halogen
determination. -

The Agency is also evaluating
automated halogen determinators and
believes that they may prove to be
acceptable in many situations. In
addition, the Agency is continuing to
evaluate the flame and chemicel
colormetric field tests and believes that
the chemical colormetric test in
particular may prove to be acceptable in
many gituations.

The Agency anticipates it will
formally propose in early 1886 to add
the ASTM D808-81 chlorine
determination method to SW-846 as an
approved test. The Agency will also
decide at that time whether information
is adequate to propose to add either
field test or the automated
determinators to SW-846 as approved
tests. .

2. Metals. EPA is aware that digestion
procedures specified by SW-846 for
sedimentaceous oils prior to metals
determinations {i.e., methods 3030 and
3050) do not result in complete digestion
and release of metals in some oily
matrices. EPA is evaluating revised
digestion procedures and anticipates
proposing revisions to the procedures in
early 1888. In the interim, EPA
recommends using digestion method

3050 followed by the determination
method appropriate for specific metals
(see Table 8). For non-sedimentaceous .
oils, however, the solvent dissolution
procedures of method 3040 may be used .

in lieu of digestion method 3050.
TABLE 6. —RECOMMENDED ANALYTICAL
PROCEDURES
Parameter Sethod Source
Totsl halogens ...  DB0S-81 ASTM.
Flash point._| 1010 SW-845 and
Proposad Tes!
Methoas for
Evahuating
Soid Waste
Preparstioo | Deter.
' | minetony
ABONC o] FOSTT/I0S0 | 7060 | SW-845 and
: Proposed Test
Methods for
Evaluatng
Soéid Waste'
CAdmRIM .| 3040°73050 | @010 Do.
7131
7131
CIOMUM e 3040°73050 | €010 Do.
7191
7194
Leed ] 3040°73050 | 6010 Do.
. 7420
7421

*Recommended only for non-gedimentacsous oils.
SW-48 (Test Methoos for Evaisanng Solic Waste) is
gvailable from the U.S. Governmaent Printing Ottce. Proposes’
Tast Methods for Eveluatng Sokd .Waste w available from
NTIS wnder order No. PBS-103-026.

- 3. Flash Point. Procedures for flash
point determinations are provided by
Method 1010 in SW-848. Method 1010
uses the Pensky-Martens closed cup
tester.

4. Frequency of Testing. Many
commenters asked EPA to prescribe a
minimum testing frequency that would .
eliminate the liability associated with
the question of how much testing is
enough to demonstrate that the halogen
level for the rebuttable presumption of
mixing or the specification is not :
exceeded. Commenters were aiso-
concerned that EPA consider the cost .
and practicability of testing when
establishing a minimum testing
frequency. A few commenters requested
that generators, collectors, and '
processors be allowed to certify that the
used oil meets the specification and has
not been mixed with hazardous waste in
lieu of testing.

We address the certification question

* - first and then the issue of specifying

frequency of testing.

- a. Certification-in Lieu of Testing.
Testing is not specifically required to
demonstrate conformance with the
rebuttable presumption of mixing
hazardous halogenated wastes. Thus a,
certification passed from party to party
stating that hazardous waste has not
been added to the used oil appears to be.
a prudent business approach.
Nonetheless, the certifications would
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not leszen the burden to rebut the
presumption of mixing if in fact the used
oil were found, for example by EPA
enforcement officials, to contain more
than 1000 ppm of total halogers. Given
the profitability of mixing hazardous
waste with used oil (i.e., charging
generators for waste disposal and
selling the waste, after blending with oil,
as a fuel), the nature of the industry (see
note 85}, and past practices of illegal _-. .

of hazardous waste with used oil
(see note 84), the Agency will not
necessarily accept any claimor |
certification from any party. Nor would
such an approach be consistent with
other long-established hazardous waste
rules. See, e.g., 40 CFR 262.11
{generators must determine if their - -
‘wastes are hazardous and are in
violation of regulations if their
determination is erroneous). We think
that the rebuttable presumption
promulgated today provides an
objective means of distinguishing
between used oil and hazardous waste
whenever a question exists and we plan
to use the presumption routinely during
inspections of used oil facilities.

When a person first claims used oil
fuel meets the specification, today’s rule
requires that he obtain an analysis or
other information to support the claim.
Thus, testing is not specifically required
to demonstrate’ complianice with the
specification. (Ordinarily, however, we
expect that testing will be usedto
demonstrate compliancs.) The “other
information" could include personal,
special knowledge of the source and
composition of the used o0il %% or a
certification from a generator to the
processor claiming the oil meets the

. specification. As explained above, °
however, if a person who claims used oil
fuel meets the specification based on
“othrer information" and the
determination is found to be erroneous
{i.e., if testing reveals that the oil fails
the specification), he is in violation of
theregulations.

- Itshould be noted further that ifa
marketer claims used oil fuel meets the
specification when in fact it does not -
when analyzed by EPA or State
enforcement officials at any point until
ultimately burned, it is not a deferise
that the recipient (or subsequent
recipients) reasonably believed the oil

“$Repeated testing may not be warranted in
every situation. For example, a generator who burns
on-site his used oil that teating shows mests the
specification may elect {o eliminate or reducs the
frequency of testing if. for example, the processes
that yenerate the cil do not change. In this case, the
generator {s using “other information” in lisu of
testing. Nonetheless, if his determination is
erroneous, he {s in violation of the regulations, as
explained in the text. =

met the specification. (Again, this
approach is identical to that used for
ous waste.}
EPA and State enforcement officials

.also have the authority under RCRA

section 3007 to enter the premises of a
person believed to be handling used oil
fuel (including trucks in the process of
transport) and to collect samples of fuel
oil, irrespective of whether the person
reasonably believes his used oil fuel
meets the specification, for the purposes
of determining compliance with the
marketing requirements of today's rule.
Thus, a person may not deny access
because he believes the used oil fuel he
manages meets the specification and is

no longer subject to regulation.

b. Frequency of Testing. The .
frequency of testing necessary to ensure
conformance with today’s rules will *
vary from situation to situation .
depending on factors including: (1) Type
of, and changes in, sources of used oil;
{2) historical results of tests; (3) tank
filling and drawdown practices; and (4)
tank capacities. Although today's rule
does not necessarily require that each
incoming shipment of used oil be
analyzed for conformance with the
presumption of mixing, or that each
outgoing shipment of specification used
oil fuel be analyzed for conformance
with the specification (or that testing be
conducted at all), the marketer must be
satisfied that each such shipment so
conforms. In short, testing must be
condiicted as often as necessary, and.
the burden is necessarily on the
marketer to determine how often is
often enough. (This is comparable to a
generator's responsibility to determine
whether the wastes he generates are
hazardous. See 40 CFR 262.22.)
Therefore, we believe it is not
practicable to prescribe a testing | )
frequency that is appropriate for all
situations. '

IV. Regulation of Combuaﬁc;n Rasidu;h

Some commenters asked whether
residuals (e.g., fly ash, bottom ash) from
burning hazardous waste or used oil for
energy recovery are subject to '
regulation as hazardous waste. Unless
specifically excluded from regulation as-
hazardous waste as discussed below,
such residuals are hazardous waste if:
{1) The residuals (from burning either
hazardous waste or used oil) exhibit a
characteristic of hazardous waste; or (2)
the residuals result from burning listed
hazardous waste and the residual has
not been “delisted” under petitioning
procedures of § 260.20 {see § 261.3(c)(2)).

' These are not new requirements {and
are not being revised in any manner by
today’s rules). These residuals have

been subject to regulation as hazardous
waste since the RCRA standards were
promuigated in 1880. Although the
actual burning for energy recovery is a
type of recycling currently exempt from
RCRA regulation, the exemption does
not extend to solid waste generated by
recycling.

RCRA Section 3001 temporarily
excludes specific combustion residuals
from regulation as hazardous waste. The
exclusion is codified at § 261.4(b)(4) and
applies to residuals from combustion of
primarily fossil fuels. The Agency has
temporarily interpreted this exclusion to
mean that the following solid wastes are
not hazardous wastes: “fly ash, bottom

“ash, boiler slag and flue gas emission
control wastes resulting from (1) the
combustion solely of coal, oil, or natural
gas, (2) the combustion of any mixture of
these fossil fuels, or (3) the combustion
of any mixture of coal and other fuels,
including hazardous waste or used oil
fuels, up to a 50 percent mixture of such
other fuels.” Thus, until the boiler and .
industrial furnace rules address this

~issue in 1886, residuals from burning the
fossil fuels oil or gas with any quantity
of hazardous waste fuel or used oil fuel
are not excluded from regulation under
§ 261.4(b)(4). Residuals from burning
coal and up to 50% hazardous waste
fuel, however, are excluded.s?. ss.-ss

7 Taken from correspondence from Gary N.’
Dietrich, Associate Deputy Assistant Administrator
for Solid Waste, EPA to Paul Emler, jr. Chairmen,
Utlity Solid Waste Activities Group, dated Jenuary
13, 1961. Mixtures of coal and up to 50% of other
fuels are excluded from regulation (at this time)
because any contaminants from the other fuels (e.g.,
hazardous waste) would be largely diluted by the
coal combustion residuals. This may not be the case
with oil or gas combustion given ths low volumes of
bottom and fly ash generally produced from
combustion of these fuels.

- 88 These residuals may in fact contain only
minimal levels of toxic organic compounds in
situations whers boilers (and industrial furnaces)
are operated to achisve maximum combuntion
efficiency. The is considering during
davalopment of the permit standards for boilers and
industrial furnaces modifying the derived-from rule
to exempt noncharacteristic residuals in cases
whare we are certain that residuals do not contain
significant levsls of toxic organics.

#* We note that the exclusions (from regulation as
Jhazardous waste) for certain Jarge volume wastes
produced by facilities under the “mining waste”
exclusion of § 261.4(b}{7} may apply to certain
industrial furnaces burning hazardous waste or
used oil, Any such exclusions apply (pending
development of the boiler and industrial furnace
permit standards) irrespective of whether the
devices burn hazardous waste or used oil for energy
Tecovery given the likely effect of dilution of any
contaminants attributable to the hazardous waste
or used oil. Similarily, the exclusion for cement kiln
dust provided by § 261.4(b){8) applies irrespective of
whether the kiln burns Yazardous waste or used oil
for energy recovery. .
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EPA also is provxding that resldues

from burning hazardous waste fuels that-

are exempt from regulation under
§ 261.8{a)(3)(v)-{ix) {i.e. hazardous waste
fuels derived from petroleum industry
wastes, petroleum coke derived from
certain petroleum industry hazardous
waste, and coke and coal tar derived
from steel industry decanter tank tar
sludge) are not covered by the derived
from rule. With respect to burning
_ petroleum industry fuels derived from
- petroleum industry wastes, these fuels
may be no different in composition than
- virgin fuels (at least when low volumes
of wastes are introduced into the
refining process). See sections IIL.C.1
and 2 above, Under these
circumstances, wastes from burning
these fuels also would be no different
than from burning virgin fuels, so the _
derived-from rule should not apply.
-EPA is exempting from the derived-
from rule wastes from burning
petroleum coke to further Congressional
intent that the coke is subject to
regulation only if it exhibits a
characteristic of hazardous waste.
RCRA section 3004(q)(2)(A). Thus,
consistent with § 261.3 {c)(2) and (d)(1),
wastes from burning the coke should
. only be considered hazardous when
they exhibit a hazardous waste -
characteristic. With respect to the iron
and steel coke and coal tar, EPA has
found that these waste-derived fuels are
not significantly different than the
fuels for which they substitute (and that
;lhke ;:rgdanic toxacgnu in these fuel:lare
ely destroyed by burning as well}
Thus, the derived-from rule should not
apply to the wastes from burning, which
also would be comparable to the wastes
from burning virgin coke and coal tar.

V. Consideration of Special .
Requirements for De Minimis Quantities
Burmned On Site -

Several commenters suggested that
EPA establish a de minimis quantity .of
off-specification used oil fuel and
hazardous waste fuel that could be
burned without regulation. Although

commenters suggested various quantity

levels to qualify for an exemption, the
majority recommended a limit of 0.5-1%
of the total fuel consumption. of the

. boiler or industrial furnace. Some
commenters also urged EPA to institute
a permit-by-rule program for facilities
burning small quantities of hazardous
waste fuel or off-specification used oil
fuel that are generated on-site.

Section 3004{q)(2)(B) of RCRA
explicitly allows EPA to exempt -
facilities that burn de minimis quantities
of waste as fuel, provided that the
wastes are generated on-site, are burned
for energy recovery, and are burned in a

device w:th sufficient destmchon and
removal efficiency not to presenta-

. significant risk to human health and the
environment. EPA is presently :
examining the issue of de minimis -
burning in developing the Phase I
permit standards for owners and

operators of boilers and industrial
furnaces. Although we may propose to
exempt de minimis quantities from the
Phase 11 permit standards, the basic
administrative controls promuigated
today (e.g., notification) would probably
-still apply to on-site burning.™
Therefore, today's rule does not provide
a de minimis quantity exemption since,
for industrial burners, the rule only
addresses these administrative controls.
A few commenters argued that

bazardous waste fuel and off-
specification used oil fuel burned on-site
should not be sub)ect to regulation
irrespective of quantity. These
commenters argued that storage of
hazardous waste fuels is adequately
controlled by State and local
governments and that burning of either
hazardous waste fuels or off-
specification used oil fuel is adequately
controlled by State or local air pollution

-permits. We find these arguments
without merit. The hazards posed by’
handling and burning hazardous waste
fuels and off-specification used oil fuels
are substantial and essentially the same
irrespective of whether the fuels were
generated at that site, EPA has made
this finding for years with respect to-
other hazardous wastes, and no
arguments have been presented
distinguishing hazardous waste fuels
from all other hazardous wastes
managed on site. The commenters'
argument also was rejected in the
legislative history to the HSWA. See S.

Rep. 88-284, 88th Cong. 2nd Sess. at 38, |

Moreover, the storage of hazardous
waste fuels and the burning of either
hazardous waste fuel or off-specification
used oil fuels can pose much greater risk
to human health and the environment
than storage and burning of virgin fossil
fuels. State and local controls on storage
and burning of virgin fuels are not
intended to provide the level.of control
of releases of toxic constituents from
storage facilities or from boilers or
industrial furnaces that EPA's

regulations will provide, starting with
today's final rule.

90 ]t should be noted that today's rule does not
regulate storage of used oil fuel. Although storage of
hazardous waste fuel is regulated by todsy's rule,
special (i.e., reduced) standards.are already
provided for on-site storage in tanks and containers
of hazardous waste by generators (see § 262.34).
Further, small quantity generators are already
exempt from storage standards under § 261.5.

PARTTHREE COMBUSTION
DEVICES THAT ARE REGULATED

L Overviey =

In this section, we identify box]ers and
industrial furnaces subject to regulation
and distinguish between nonindustrial
boilers and industrial or utility boilers.
We also explain the basis for regulaﬁng
nonindustrial boilers immediately in
advance of controls for industrial boilers
and industrial furnaces. In addition, we
discuss how these nonindustrial boilers
can continué burning hazardous waste
when they operate under permit
standards for hazardous waste
incinerators. Finally, we discuss
controls for used oil space heaters and
EPA's intent to provide additional
controls for these devices in the .
rulemaking proposmg permit standards
for burniny in boilers and industrial
furnaces scheduled for 1886. ‘

18 Regulation of Boilers

A. Busis for Regulating Boilers by Boiler
Use -

Today's rule prohibits the burning of
hazardous waste and off-specification
used oil fuel in nonindustrial boilers
{e.g., located in apartment and office
buildings, schools, hospitals) and, for the
time being, continues to allow burning of
such fuels without substantive controls
in industrial and utility boilers (and
industrial furnaces). As EPA stated at
proposal, the rule singles out
nonindustrial boilers because burning
hazardous waste fuels and off-
specification used oil fuels in these
boilers can pose the most significant .
and immediate health risks. See 50 FR
1687-1688 and 1701, n. 63. Nonindustrial
boilers are typically very small and may
not achieve complete combustion of
toxic organics {e.g., 88.99% destrucnon]
because of inadequate controis to
maintain optimum combustion
conditions when firing fuels the boiler is
not designed to burn. Further, virtually
‘no nonindustrial boilers are equipped
with emissions control equipment that
would control {at least to some extent)
metals emissions, while many industrial
furnaces and some industrial boilers are
so equipped. The risks from emissions of
incompletely burned toxic organic -
compounds and toxic metals from
nonindustrial boilers is compounded
because these boilers are typically
located in urban areas where sources
are frequently clustered closely togethe:.
Thus, emission plumes from numerous
sources can overlap and increase
ambient conceritrations of toxic
compounds. Further, individuals can be
exposed to high ambient levels of
emitted tomcanta because they can be
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located close to tk> sources and
exposed to the even higher toxicant
levels above-ground (e.g., if the
individual is exposed to above-ground
air through a window in a multi-story
apartment or office building).

EPA also stated at proposal that there
may be many situations where
industrial (and utility} boilers and
industrial furnaces can burn hazardous
waste fuel or off-specification used oil _
fuel without posing significant risks. See
50 FR 1688, For example, large boilers or
industrial furnaces may be operated by
trained operators and equipped with
combustion controls sophisticated
enough to maintain peak combustion
efficiency when burning fuels the unit is
not designed to burn.

Further, many industrial furnaces and

. some boilers are equipped with

particulate control equipment that may
adequatély control emissions from
metal-bearing waste fuels. The Agency
has recently completed a testing
program to determine under what
operating conditions boilers and
industrial furnaces can burn waste fuels
without posing significant health risks.
As a result of that effort, EPA plans to
gmposa technical, permit standards for
urning hazardous waste fusls and off-
specification used oil fuels in boilers
and industrial furnaces in 1986 taking
into account when and how these
wastes can be bumed safely in these
devices. . :

One commenter questioned whether
burning hazardous waste fuels in a
nonindustrial boiler is prohibited if the
boiler can comply with the permit
standards for hazardous waste
incinerators. Other commenters
suggested that criteria other than boiler
use (e.g., boiler size) should be used to
identify those boilers subject to the
gnizhlbiﬁon. These issues are discussed

elow. .

1. Conditional Exemption for
Nonindustrial Boilers Burning
Hozardous Waste Fuel, EPA explained
at proposal that there may be particular
nonindustrial boilers that may burn
hazardous waste fuels (we know of one
location) effectively due to the unit's
operating conditions, type of hazardous
waste fuel, etc. To allow such burning to
continue, EPA said that the owner or
operator must comply with the
hazardous waste incinerator standards
of Subpart O of 40 CFR Parts 284 or 265.
See 50 FR 1688. The owner or operator
must also comply with the requirements
for burners'in today’s rule (e.g., storage
standards), See § 266.35. We are making
a conforming amendment to Subpart O
to make clear that this possibility exists,

Owners and operators of ~
nonindpstrial boilers currently burning

hazardous waste fuel are eligible for the , Many commenters said that large

interim status incinerator standards of
Part 265 because they first become
subject to those regulations today.
Those interim status standards will
reduce the hazards posed by these
operations by prohibiting burning during
start-up and shut-down and by applying
the general facility standards (e.g.,
closure, financial requirements) for
hazardous waste management facilities.
The Regional Administrator has the
discretion to permit these facilities
under Part 264, Subpart O (and
applicable storage provisions) by calling
in their Part B permit applications. We
do not expect, however, that .
nonindustrial boilers that continue to
burn hazardous waste fuel under the
interim status standards of Subpart O of
Part 265 will be formally permitted
under Part 284, except in exceptional
circumstances. Rather, we expect that
any such nonindustrial boilers would be
ultimately permitted under the permit
standards for boilers and industrial
furnaces to be proposed in early 1988,
Those permit standards will likely
control emissions of toxic organics,
toxic metals, and hydrogen chloride. We
believe the standards would be
protective when applied to any device—
e.g., industrial or nonindustrial boilers.
Moreover, those boilers and industrial
furhdce standards will be equally or
more protective than the incinerator
standards under Subpart O of Part 264
{e.g., the Agency may propose direct

control of metals emissions from boilers

and industrial furnaces while particulate
controls are used for incinerators to
indirectly control metals). .
2. Consideration of Other Criteria fo
Identifying Boilers Subject to the
Prohibitions. At proposal, EPA
explained why the prohibitions on
burning hazardous waste fuel and off-
specification used oil fuel would apply
to boilers based on boiler use—the
prohibitions would apply to
nonindustrial boilers. Burning these
fuels in nonindustrial boilers can pose
substantial and immediate risks for the
reasons discussed above. EPA
explained further that it plans to
propose permit standards in 1988 for
industrial and utility boilers and :
industrial furnaces. Nonetheless, EPA
specifically requested comments on
whether small industrial boilers should
also be prohibited from burning
hazardous waste and off-specification
used oil fuels, given that very small
boilers, whether industrial or
nonindustrial, may typically be
equipped with less sophisticated
combustion controls and may be less
rigorously operated and maintained to
achieve peak combustion efficiency.

nonindustrial boilers can burn
hazardous waste fuel as efficiently as
large industrial boilers and should not
be prohibited from doing so. These
commenters apparently did not
understand that EPA said as much in the
preamble to the proposal and said that
these boilers may continue burning
hazardous waste fuel if they comply
with the standards for hazardous waste
incinerators, until we promulgate permit
standards for boilers as discussed :
above. We believe that it is reasonable
to require such nonindustrial boilers to
comply with the incinerator standards
now and postpone regulation of
industrial boilers until we promulgate

" permit standards for boilers because

nonindustrial boilers as a class are
likely to pose greater risks because they
are more likely to be located within
densely populated areas. {Although
industrial boilers are frequently located
in urban areas, nonindustrial boilers are
almost always 8o located.)

Many commenters argued for and
against prohibiting burning small
industrial boilers using the issues EPA
discussed in the preamble to the
proposal. See 50 FR at 1700-1701.
Today’s rule does not prohibit burning
in small industrial boilers. Although it
can be argued that nonindustrial and
industrial boilers of the same size are .
likely to burn hazardous waste fuel with
similar destruction efficiency, we
believe that nonindustrial boilers as a
class pose a greater hazard for the
reasons given above. Thus, as discussed
above and at 50 FR 1687-1688, it is
reasonable to require nonindustrial
boilers to comply with the incinerator
standards now and postpone regulation
of industrial boilers until we promulgate
permit standards for boilers.

Several commenters recommended
that EPA prescribe design and operating
conditions, or performance standards, or
conl:;ger boli:ler location ratﬂ:l!;t:xsgﬁ
prohibiting burning in parti ces.
The permit standards for boilers that we
plan to propose in 19886, in fact, would
use performance standards, or
altarnative operating conditions, to
permit burning of hazardous waste fuel
in any boiler. However, until those
standards are promulgated,
nonindustrial boilers will be subject to -
the conditional prohibition for the
reasons given sbove.

Boiler location has been considered in
supporting immediate regulation of
nonindustrial boilers—they are typically
located within highly populated areas.
Persons in less densely populated areas

- would have a lower exposure; thus, we

could use site-specific risk assessments
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to support alternative, reduced controls.
Given the complexity of quantitative
risk assessments (i.e., assessments that
are-used to support particular controls
for particular facilities) and the number
of boilers that burn ofi-specification
used oil fuel and hazardous waste fuel,
a regulatory program based on site-
specific risk agsessment would be
difficult to implement with current and
foreseeable resources. Thus, we have
not included a variance procedure based
on risk assessment in today’s rule.

B. Definition of Industrial Boiler

Taday's rule, like the proposal, uses
the terms industrial boilers, utility
boiler, and industrial furnace to identify
combustion devices that are not
nonindustrial boilers subject to the
prohibition. We believe it is less
confusing to define the devices that are
not subject to the prohibition than to
attempt to define and identify the
various types of nonindustrial boilers
(e.g., residential, commercial,

" institutional). . :

EPA defined the term “industrial
boiler" at proposal as any boiler that
produces electric power, steam or
heated or cooled air, or other gases or
fluids for use in a manufacturing '
process. Further, EPA has defined
*boiler" as an enclosed device using
controlled flame combustion and having
- specific characteristics including’ (1)
The combustion chamber and primary
energy recovery section must be of
integral design {e.g., waste heat recovery
boilers attached to incinerators are not
boilers); (2) thermal energy recovery
efficiency must be at least 80% and (3) at
least 75% of recovered energy must be
“exported” (i.e., not used for internal .
uses like preheating of combustion air or
fuel, or driving combustion air fans or
feedwater pumps). See 50 FR at 681 (Jan.
4, 1985). :

Some commenters requested that EPA
include in the definition of industrial
boiler those boilers which are physically
located on the premises of 8 :
manufacturing facility but which recover
energy solely for space heating rather
than manufacturing. Commenters argued
that these boilers are often the same
size and are operated no differently than
other boilers at the facility producing
energy used for actual manufacturing.
Further, such boilers are often located in
industrially zoned areas, thus reducing
the probability of large numbers of
persons being close to the source and _
being exposed to above-ground level
concentration as would be typical of
many nonindustrial boilers. Thus,
commenters argued that since the
burning characteristics and risks are
similar for all boilers located at

manufacturing facilities, the boilers
shouid be regulated in the same manner.

. EPA agrees and has amended the

regulations accordingly. Section
286.31{b)(2)(i) has been modified from
proposal to define an industrial boiler as
any boiler located on the site of a
manufacturing facility.

Although we believe this definition of
industrial boiler will enable the vast
maijority of boiler owners and operators
to clearly catagorize their boilers, there
may be situations where it is not so
clear. If an owner or operator is not sure
whether his boiler meets today's
definition of industrial boiler, he should
contact the Regional Administrator for a
determination. .

C. Definition of Utility Boiler _

EPA defined utility boilers at proposal
as boilers used to produce electric
‘power, steam, heat or cooled air, or
other gases or fluids for sale. Owners
and operators of utility boilers are
burners regulated in the same way as
owners and operators of industrial
boilers. -

We identified utility boilers
separately from industrial boilers only
as an indirect means of identifying
nonindustrial boilers subject to the
prohibitions (i.e., it is less confusing to
identify boilers not subject to the
prohibitions than to define nonindustrial
boilers subject to the prohibitions).
Clearly, utility boilers are not
nonindustrial boilers and have never
been identified as such.

A few commenters requested that
EPA distinguished between industrial
and utility boilers on the basis that
utility boilers achieve good combustion
efficiency and have emission control
equipment thereby leading to safe and
efficient burning of off-specification
used oil fuel. The commenters, however,
did not specify what practical regulatory
distinctions should be made.

Any special design, operation, or
emissions control features that utility
boilers may have that will reduce risk
posed by burning used oil will be
considered during development of the
permit standards for burning hazardous
waste fuel and off-specification used oil
fuel in boilers and industrial furnaces
scheduled to be proposed in 1988. EPA
can see no reason why utility boilers
should not be subject to the rules
promulgated today.

D! Nonindustrial Boilers

In the proposal, EPA explained that
nonindustrial boilers include those
located at: {1) Single or multifamily
residences; (2) commercial
establishments such as hotels. office
building, laundries, or service stations;

and {3) institutional establishments such
as colleges, hospitals, and prisons,. To
avoid the problem of providing a clear,
encompassing, and unambiguous
definition of nonindustrial boiler, we
have identified and defined those
devices not subject to today's
prohibition: industrial boilers, utility
boilers, and industrial furnaces.

E. Marine and Diesel Engines

Used oil may be burned in other
devices such as diese] or marine
engines. These devices may not meet the
definition of a boiler and are not listed
as industrial furnaces under § 260.10.
See 50 FR at 661 (January 4, 1985). Used
crankcase oil from diesel engines is
frequently blended with virgin diesel

. fuel and burned in diesel engines (e.g., *

tractor-trailer engines). In addition, used
oil is sometimes used as fuel for ship
engines. Although such burning is for the
purpose of energy recovery (i.e., the
used oil provides substantial, useful
heat energy, and in fact replaces virgin
fuels), the burning of used oil in these
devices was not considered during .
developmerit of the proposed rule. Given
that it is not clear that diesel and marine
engines meet the definition of a boiler,
that EPA has not taken comment on
whether such devices meet the
definition, and that today's rules apgply
to used oil that is burned in a boiler {or
industrial furnace) for energy recovery,
today's rules do not apply to marketers
and burners of such used oil. Thus, the
used oil fuel specification and the
invoice and certification recordkeeping
system do not apply to such used oil.5?
With respect to notification
requirements, we have determined that
owners and operators of these devices.
need not notify the Agency {this type of
exemption if expressly allowed under
Section 3010(a)). We do not think it
serves any practical purpose for owners
and operators of marine engines (many
of which are under foreign ownership)
or other diesel engines such as the
thousands of diesel trucks 2 to notify of

91 1t should be noted that if a person markets off-
specification used oil fuel exempt from today's rules
because it is burned in marine diesel engines, that
person has the burden of proof to demonstrate that
in fact, such exempt used oil will be burned in those

-devices. See 50 FR 1692 (January 11, 1635} and 50 FR

642 {January 4. 1888). Ordinarily. invoices that track
a shipment! of off-specification used oil to the end
user (i.e., marine or diesel engine owner or operator)
will be required to carry this burden.

92 Purther, even if such used oil burned in diesel
trucks were subject to today’s used oil fuel
specification, the oil would not likely exceed the
specification as burned. As will be discussed in
some detail in the used oil listing/management
standards rulemaking that will soon be proposed.
used diesel crankcase oil is typically mixed with

Continurd
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their used oil burning activities at this
time, and EPA does not need such
information to assess what rules may -
ultimately be appropriate.

Marketers of used oil that is burned in
marine or diesel engines, on the other
hand, must comply with the notification
requirement. EPA needs to know who
these marketers are to be able to
investigate whether these marketers are
mixing hazardous waste with used oil.. -
Hazardous waste; including used oil
xgzl:msd;l \}rinth hazardm:;i walste. cannot be

urne maring or diesel engines
unless the devices are permitted as -
hazardous waste incinerators. (Devices
that burn ous waste by means of
controlled flame combustion and that
are neither boilers nor industrial

acas are considered to be

incinerators for regulatory purposes. See
§260.10 in 50 FR 661 (January 4, 1885).)
Thus, used oil marketed for use as fuel
in marine and diesel engines is (like
other used oils) subject to the °
presumption of mixing hazardous wasts
established by today’s rule.)

It should also be noted that although
the used oil fuel specification and the
invoice and certification recordkeeping
system established by today’s rule do
not apply to used oil marketed for use as
fuel in marine or diese! engines, such
used oil w%uld bedsubject to the I §
transportation and storage controls for
recycled oil that will soon be proposed.
When promulgated, those controls will
supersede today’s rules for used ol fuels
and will apply to all recycled oils.

HL Regulation of Industrial Fumaces

EPA has defined “industrial furnace”
as those devices specifically listed by
the Administrator as enclosed devices
that are integral components of a
manufacturing process and that use a
controlled flame to accomplish recovery
of materia's or energy. See 50 FR 661
(January 4. 1985). The Agency has also
identified criteria for listing other
devices as industrial furnaces. To date,
the list of industrial furnaces includes
cement kilns, lime kilns, aggregate kilns
(including asphalt kilns), blast furnaces,
and smelting, melting and refining

aces.

Ownets and operators of these
industrial furnaces are subject to today's
rules for burners (see § 266.35) when
they burn hazardous waste or off-
specification used oil for energy
recovery or for both energy recovery.

05X virgin diesel fuel before use as a diese! fusl.
‘The blended fuel is Ukely to meet the used ofl fuel
specification. Thus. owners and operators of such
engines would be burning a used ofl that meets the
specification and that would be exempt from
tegulation. .

and another recycling purpose (see
section II of this preamble). -

IV. Regulation of Used Oil Spaca

~Heaters

As proposed, today’s rule provides a
conditioned exemption from the
prohibition on burning off-specification
used oil fuel in used oil space heaters.
EPA stated at proposal (see 50 FR at
2700) that it is deferring regulation of
these devices until it better understands
the risk they pose and evaluates
regulatory options to address any such
hazards. EPA stated further that it
would address regulation of these
devices in future rulemakings. In the
interim, these space heaters may
continue to burn off specification used
oil fuel provided that they vent the
heater to the outdoors and burn only
used oil they generate or receive from
do-it-yourself oil changes.*s

As EPA explained at proposal, used
oil space heaters are very small heaters
frequently used in service stations and
auto repair shops. The units typically
burn 1 to 2 gallons of used crankcase oil
per hour. Ninety percent (90%) of the
heaters are the vaporization type where
the ol is vaporized from a pan at the
base of the heater while metals and
heavy, low volatility compounds remain
in the pan (and are cleaned out
periodically). The other heaters are the
atomization type where the oil is
sprayed into the combustion chamber.,
Vaporization units appear to have low
metals emissions rates—5 to 15% of the
metals are emitted. This is comparable
to (or lower than) the metals emission
rate from larger boilers (industrial 8¢
nonindustrial). Atomization units, -
however, appear to have relatively high
metals emissions rates—75% to 95%.
EPA concluded that vaporization units
probably do not pose a health risk while
it is not clear whether atomization units
pose significant risks given the small
size of the units. -

Most commenters supported the
exemption and believed that no further.
regulation is necessary. Supporters
argued that vaporization units comprise
80% of the units in operation and emit
only low levels of metals. Supporters of
the exemption were silent with respect -
to atomization units.

Opponents to the exemption used
various arguments and proposed various
regulatory alternatives. Many
commenters were concerned that the
risk fram metals and toxic organic

*2 The exemption is also conditioned on the unit

having a capacity of less than 0.5 million Btu/hr,
This encompasses all used oil space heaters in use
today and prevents operators of larger boilers from
claiming they operate used oil space heaters.

emissions could be significant given that
these space heaters are frequently
operated in residential areas. They
argued that it would be premature to
grant an exemption until further risk
assessment is conducted.?* Some
opponents suggested that atomization
heaters be banned entirely and others
suggested application of emissions
standards to both atomization and
vaporization units. In addition, some
commenters suggested that an
exemption would actually cause a
proliferation of space heaters since they
could be viewed as a cheap, easy
method of providing heat as well as
getting rid of used oil. Thus, EPA should
consider “grandfathering” existing space
heaters rather than granting a blanket
exemption. Commenters were also
concerned that space heaters could
provide a loophole for disposal of
hazardous waste generated at service

. stations and auto repair shops by mixing

with the used oil to be burned.

EPA continues to believe that
atomization space heaters may pose
significant risk in unigue situations (e.g.,
tt:rhema mnltigledatm:;‘iz:itgigxlx unilta ]

urning used oil wi evels o
metals are clustered together, and
persons are located close to the sources)
while the much more prevalent
vaporization units probably do not pose
significant risks. Thus, we do not believe
there is a compelling reason to take the
extreme measure at this time of virtually
banning the use of these devices which
would result if they were not exempted
from the prohibition on burning off-
specification used oil fuel. We intend to
include regulations for these devicss, as
deemed necessary, when we propose
permit standards for all boilers and
industrial furnaces in 1986. Thus, we can
ensure that controls on burning in these
devices are consistent with controls,
particularly for metals emissions, on
other boilers and industrial furnaces. In
addition, by that time, we will have
proposed the comprehensive
management standards for recycled oil
which would regulate generators and
collectors, as well as the marketers and
burners (except for permit standards for
burning) regulated by today's rule. At
that time, we can consider the
regulatory impact on generators, as

¢ Harvard University submitted information
about research they have been conducting regarding
the effsct of emissions from used ol on mammalian
lung tissue. Various dosages were applied in &
short-term inhalation study utilizing hamsters,
Harvard reported results showing lung damage from
metals and other toxic constituents from both -
vaporization snd atomization jweaters, and
recommended further study to develop rational risk
estimates,
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required by RCRA section 3014(c), of
reguiating used oil space heaters in
conjunction with the entire regulatory
scheme for recycled oil. }

As a final note, a few commenters
suggested that proposed § 266.41{b){4)(i)
be revised to conform with explicit
preamble language that allows the
owners or operators of exempted space
heaters to burn used oil received from
“do-it-yourself” dil changers as well as
used oil they generate. We agree and
have modified that provision in the final
rule at § 266.41(b)(2)(iii).

PART FOUR: ADMINISTRATIVE AND

- STORAGE STANDARDS -

1L Administrative Standards
A. Overview

Hazardous waste fuels and off-
specification used oil fuels are subject to
certain administrative requirements,
including a one-time notification to
identify waste-as-fuel activities and to
obtain a U.S. EPA ldentification
Number. Even if an individual has.
previously notified the Agency, and
already has a U.S. EPA Identification
Number he must renotify to identify his

. waste-as-fuel activities {although his

Identification Number remains the
same). Other administrative .
requirements include compliance with a
manifest system (for hazardous waste
fuels), or an invoice system (for ofi-
specification used oil fuel) and
recordkeeping. In addition, persons
receiving shipments of hazardous waste
fue] or off-specification used oil fuel
must certify to the shipper that they
have notified EPA of their waste-as-fuel
activities, and that they may legally
burn the fuel. These controls make it
possible fo administer and enfores the
prohibitions against burning in
nonindustrial boilers, and provide for
proper tracking of the materials. .

The administrative requirements
apply to both marketers and burners of
hazardous waste fuel and off- . ]
specification used oil fuel. Generators of
hazardous waste or used oil who send
their waste directly to an individual who
burns those wastes are considered to be
marketers and are subject to these
controls. Conversely, generators who
send their hazardous waste or used oil
to an individual who does not burn the
waste for energy recovery are not
considered to be marketers, even if the
waste is burned later for energy
recovery by another person. (Such
generators of hazardous waste,
however, are subject to 40 CFR Part 262
as ordinary hazardous waste
generators.) :

Hazardous waste fuel transportation
is subject to the full set of Part 263

requirements. This rule regulates for the
first time transporters of hazardous

- waste fuel that is oeither a listed waste

nor a sludge. These hazardous wastes
are currently exempt from regulation
under § 268.36 (see 50 FR 867 (January 4,

1985}), a provision that is superseded by -

today's new Part 268 standards. Used oil
transportation is exempt from the
administrative requirements in order to
avoid piecemeal regulation of used oil
transporters.®® If used oil fuel .
transporters are regulated while other
used oil transporters are not, - -
transporters could avoid complying by
claiming that the used oil is intended for
other purposes. EPA will address -
regulation of transporters in its recycled
oil management standards scheduled to
be proposed later this year. -

The following table summarizes the
controls required under today's rule: -

TABLE 7.~CONTROLS FOR WASTE FUELS

"{ Hazardous wesie tion
sl - used of fuet

L weste who send theic weste © 2
‘hazardows wesie fusi marketsr are subect 0 Paert 262
stendartis as ominary genecators. See §266.32(s). Genera-

section 3010(a), as amended. A U.S. EPA
Identification Number will be assigned
to those facilities subject to RCRA
regulation for the first time.

.2. Who Must Notify. The following
persons must notify either EPA or an
authorized state ** to identify their
waste-as-fuel activities: {1) Marketers of
hazardous waste fuel or off-specification
used oil fuel {e.g., third-party processors,
blenders, and distributors, and

. generators marketing directly to

burners); (2) burners of hazardous waste
fuel or off-specification used oil fuel,

_except generators who bum their oil in
. space heaters under § 266.41(b)(2)(iii);

and (3) marketers (or burners) who first
claim used oil fuel meets the
specification and so is exempt from
subsequent regulation. If any of these -
individuals has previously notified the
-Agency of any hazardous waste
management activities and obtained a
U.S. EPA Identification Number, they -
must renotify, and may use the revised
notification form to do so (see '
‘discussion below).. o
EPA explained at proposal that the
following persons need not comply with
the waste-as-fuel notification
requirerhent: (1) Hazardous waste
generzators who neither burn their
‘'wastes for energy recovery nor market.
their wastes for energy recovery directly
to a burner, because they may not know
the end use of their waste; {2) hazardous
waste fuel transporters, for the same
season given for generators; ®7 and {3)

SHazardous wecte fuel o
or : Faneponers are ng:
not recuirad % Of m-notify for their waste-ss-tusl
activitos. However, must notily for their hazardous
mm“lqmaﬂmﬁd&
| WREIO-R8-
WP—W' b " swrketng 10, Or g In, riad
M I—Compliance with awnilest M) or ywoics ). :
o receive Ehcaty complience waith
standards for taumning. .
R=R
S-—=5torage

B. Notification Requirements -
1. Purpose of Notification. Notification

is necessary because EPA must be able .

to identify those persons who engage in
waste-as-fuel activities in order to_
ensure that waste fuels are managed
properly and not routed to nonindustrial
markets. The special waste-as-fuel .
notification is mandated under RCRA

** Many used oll transporters (eo!!edon) pick up
uszd oil from severa! amall generstors and -
aggregate the ofl at satellite storege facilitins prior

“to shipment in larger tankers to used oll processors

or rorefiners. These transporters ars not considered
marketers uniess: (1) They ship used ofl directly to a
person who burns the ol for energy recovery: or (2)
they process used oil to produce a fuel at the
storage: facility. Any blending of used oils resulting
from accumulation-in the transporter’s storage tanks
is incidental to the primary function of
accumulation and is not considered to be blending

or processing 1n this ruie.

% EPA is aliowing notifiers to notify either EPA
or States authorized to operate the hazardous waste
program even thaugh amended section 3010{a) -
requires thet both EPA and authorized States be
notified. EPA is devisting from the statutory
provisien for practical reasons. EPA and autborized
States heve developed a system for bandling section
3010 notifications that heretofore could be - :
submitted to either EPA or the State. Under that
system. the State sutomatically forwards -
notifications it receives to EPA for processing and
assignment of an identification number, if wasts-za-
fuel notifications were submitted to both EPA and
the authorized State, a facilily couid inadvertently
be assigned two identification numbers. Thus,
simultaneous notifications to both EPA and States
not only will not further environmental protection,
but could be counter-productive. In addition, the

" requirement that persons notify both EPA and

States was to provide that regulations implementing
the HEWA take effect immediately even in
suthorized States, 8 concern later addressed
directly by amended section 3008(g). By amending
section 3006(g), Congross sliminated the need for
dual notification.

*7 Hazardous waste generators and transporters
are nenethelecs subject to the notificetion (and
other requirements} of Parts 262 and 263 as ordinary
geTierators and transporters, Thus, the significance
of the discussion in the text is that generators and
transporters need not renotify.
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used oil generators and transporters

. {unless they alao market directly to a
burner).*s -

Notification also does not apply to
owners and operators of boilers or
furnaces, including but not limited to
nonindustrial boilers, who burn used oil
fuel] that meets the specification.

3. Use of the Hazardous Waste
Notification Form. Persons required to
file notifications (or renotify) with EPA
or authorized States because of their .-
waste-as-fuel activities may use EPA
Form 8700-12 (revised 11/85): ’
“Notification of Hazardous Waste
Activity.” See the appendix to today's
regulation. This form is a revision of the
existing notification form which was
modified to include waste-as-fuel
notification requirements. The Agency
made minor changes to the proposed
form to make it clear that persons who
first claim that the used oil fuel they
market meets the specification are
subject to the requirements (including
notification, used oil analysis, and
recordkeeping) provided under § 266.43.
See preamble discussion in section IV.E
of Part Two.

* The revised notification form provides
EPA with the number and location of
facilities involved in processing,
blending, marketing, and distributing of
waste fuels, and the number, type, and
location of burners. These data will be
used to develop a general profile of the
waste fuel industry and assist in future
regulatory development.

Several commenters suggested
revisions to the proposed notification
form. One commenter argued that
language requiring the signer of the form
to be personally familiar with and
responsible for the veracity of the
responses places an undue burden on
managers of facilities who may not be
aware of all operations of their facility
on a day-to-day basis. This requirement
has been In place since the notification
form was first used for the RCRA
hazardous waste program in 1880. It is
not a special requirement pertaining to
notification of waste-as-fuel activities.
EPA sees no compelling reasons to
modify its longstanding position that
one perzon must ultimate take
responsibility for a facility's operation
and compliance with federal regulations.

"i\l notzd;llt proposal, b%mer (see SO n;:m
n. 83}, used oil gensrators and transporters w
send used oil to marketers that bum some used oil
are not considered to be marketing used oil fusl
directly to a butner for purposes of today's rule.
‘Thus, these generators and transporiers are not
regulated (and not required to notify) as marketers.
is because the burning at the marketers® facility
{s consldered incidental to the primary functipn of
the marketers® facility: processing and marketing of
used ofl fual "

Another commenter suggested that the

reference to “listed infectious waste” on -

the proposed form be dropped, since no
such category exists. This was an
oversight on EPA's part, and has been
deleted from the final form.

4. Notification Procedures and
Implementation. As EPA indicated at
proposal, it estimates that there are, at
most, 20,000-30,000 persons that may be

required to file notifications. While EPA .

does not intend to carry out a mass

. mailing to potentially affected parties,

the Agency will widely announce the

notification requirements of these rules '

through the press and trade journals. -
Persons required to notify under -
today's rule should consider this Federal
Register notice their final noticeto -
submit a notification. To obtain.a
notification form, you should contact
your authorized State hazardous waste
agency or your U.S. EPA Regional
Office, Each requester will receive a
complete notification package, including
a form and accompanying instructions.
to assist him in filing his notification.
EPA will return to each notifier an
acknowledgment of receipt of the

- notification, and will issue a U.S. EPA

Identification Number if one was not
previously assigned. This
acknowledgement in no way constitutes
an endorsement by EPA of the adequacy
of the notification or of the notifier's
business practices: rather, it serves as a
confirmation that EPA received the
notification. )

8. Legal Significance of Notification.
EPA is promulgating the notification
requirement for hazardous waste fuels
and off-specification used oil fuels under
the authority of Section 3010{a) of
RCRA, as amended. The notification is a

" prerequisite for RCRA interim status

(sce RCRA section 3005(e)(2)) for
owners and operators of hazardous
waste fuel storage facilities. See HLR.
Rep. No. 98-198 at 41, likewise .
specifying that notification of i
management of hazardous waste fuels
serves as a prerequisite for interim
status.) ‘ ) :
C. Transportation Controls .
As proposed, EPA is adopting today a
system to track movement of hazardous
waste fuel and off-specification used oil
fuel from the initial marketers (e.g., .
processors, blenders, distributors, or
generators who market to burners
through intermediaries (e.g.,
transporters, distributors) to the
industrial users who burn the fuel for
energy recovery.®® This tracking system

*9The system is already in place foz certain -
hasardous waste fuels—namely listed wastes and
sludges when sent direg:tly ﬁom the generatorto s

allows regulatory officials to track a
hazardous waste fuel or off-specification
used oil fuel from point of processing,
blending, or other treatment to point of
burning, thus making the prohibition on
burning in nonindustrial boilers
enforceable. Equally important, the
tracking document (either a manifest or
an invoice) alerts persons who handle
these materials that they are receiving a
hazardous waste or off-specification
used oil. o

Consequently, EPA today is finalizing
its proposal that all shipments of
hazardous waste fuel be accompanied
by a manifest. Hazardous waste fuel
marketers are subject to the ;
transportation (and pre-transport}
requirements of 40 CFR Part 262 and
transporters are subject to the
requirements of 40 CFR Part 263.

We are requiring a slightly different
system for off-specification used oil fuel,
whereby marketers (e.g.. processors,
blenders, distributors, and generators
who market to burners) offering off- -
specification used oil fuel for sale must
prepare and send an invoice to the fuel
buyer, but do not have to have the
invoice physically accompany each
shipment. (Transporters thus wiil not
have to comply with any invoice
requirement.) This distinction (i.e..
invoice in lieu of a manifest} is needed

.to avoid piecemeal regulation of used oil
transporters, as explained at proposal.
See 50 FR 1704 n. 76.

The invoice must include the shipment
initiator's name, address and
identification number, the receiving
facility’s name, address, and
identification number and the quantity
of off-specification used oil fuel shipped.
All of this information is currently - -
required in the standard EPA hazardous
waste manifest.

‘As EPA stated at proposal, in a
situation where an off-specification used
oil fuel goes from a processor or blender

- to an intermediate distributor, the
distributor must reinstitute a new
invoice to accompany any fuel it sells
that is produced from or otherwise

- contains the used oil (unless the used oil

. fuel now meets the specification). This
requirement is consistent with those
found in other parts of the RCRA .
regulations whereby intermediate
storage facilities must reinitiatea

" manifest. See, e.g., 40 CFR 264.71(c) and
262.10(f). -

burner. See Subpart D of Part 206 in 50 FR 667

(January 4, 1985). Today's ruls expands the system
_to ail hazardous waste fuels managed by a//
marketers and burners, except those specifically .
exémpted under § 261.6(a)(3] as revised in today. s

. tule.
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As described in the proposal, the
. Hezardous and Solid Waste

Amendments of 1984 amended RCRA to
require producers, distributors, and .
marketers of hazardous waste fuels to
include a warning label on the invoice
or bill of sale for the fuel. The
requirement became effective in
February 1985, but is superseded by
today's rule. The Agency believes that
the requirement for an invoice or a
menifest achieves the same purposes as
a warning label—to alert the user or
distributor that he is receiving
hazardous waste fuel. The manifest also
notifies the transporter that he is
handling hazardous waste because the
manifest must accompany the shipment.
No comments disagreed with the
Agency's conclusion that an invoice or
manifest is an adequate replacement for
the statutory warning label.

Several comments were received on

the proposed invoice/manifest
requirement. Commenters suggested that

- transfer of waste fuels from site to site

within the same company should be
exempt from the invoice and - .
manifesting requirements. Commenters
pointed out that such transfers are
routine; thus, they reasoned that
invoices or manifests are unnecessary.
At the very least, commenters requested
that EPA consider a simplified manifest
or inveice for such transactions.

EPA believes that the manifest
requirement for hazardous waste fuels
serves essentially the same purpose as
the current manifest requirement for
other hazardous waste—to alert
transporters {and emergency response
officials) as well as facility operators
{e.g., burners) of the fire and explosion
hazards posed by the shipment and to
establish a paper trail that will enable
enforcement officials to implement and
enforce the regulations. Given similar
purposes and that off-site, but
intracompany, shipments of other
hazardous waste are subject to full
manifest requirements, EPA sees no
compelling reason to modify manifest
reguirements specifically for hazardous
waste fuel. See also 50 FR 28724-28725
{July 15, 1885) where the Agency
adopted the same position with regard
to the warning label required by RCRA
section 3004(r)(1). ‘

D. Notice and Certification
Reguirements

To enforce the prohibition on b
hazardous waste fuel and off- .
specification used oil fuel in
nonindustrial boilers, the prohibition
applies not only to the boiler owner and
operator, but also to the waste fuel
marketer. Thus, 8 marketer (& processor,
ble vder, distributor, or e generator

marketing directly to a burner) may not
sell hazardous waste fuels or off-
specification used oil fuel to a person
who burns it in a nonindustrial boiler
but must ensure that they market these
fuels only to persons in {and, thus,
aware of) the regulatory system: persons
who have notified EPA of their waste-
as-fue] activities. In addition, marketers
are responsible for determining whether
their waste fuel is subject to regulation
{i.e., whether their product fuel contains
hazardous waste or is off-specification
used oil). .

As EPA explained at proposal, to
comply with these requirements, -
marketers need to know whether the
person receiving a shipment of
hazardous wastc fuel or off-specification
used oil fuel has notified EPA of his
waste-as-fuel activities and whether he
intends to burn the foel only in a utility
boiler or industrial boiler or industrial
furnace. Thus, the rules include a
provision requiring that a marketer of
hazardous waste fuel or off-specification
used oil fuel receive a certification from
the fuel purchaser stating that the
purchaser has notified EPA of his waste-
as-fuel activities and will burn the fuel
only in unrestricted boilers or furnaces.
This certification is a one-time notice
and is required before sending the initial
shipment. Similarly, the purchaser is
required to send the certification before
receiving the first shipment from a :
marketer. This will ensure that the
recipient is aware of the regulations
applicable to waste fuels and of his
responsibilities as a burner {or
intermediary). Hazardous waste and

_ used oil generators (and transporters

receiving waste from generators) who
market their waste to a person who iz
not a burner are not subject to this {or
any other) requirement for marketers
and a recipient of the generator's
hazardous waste or used oil is not
required to provide the generator with a
certification notice. (Hazardous waste
generators and their transporters are,
however, subject to regulation as
ordinary hazardous waste generators.
and transporters under 40 CFR Parts
and 263 respectively.) . -

E. Used Oil Analysis Reguirements for
Marketers ‘ .
Marketers who first claim used oil -
meets the specification and is

essentially exempt from further

regulation °° must decument by

100 Ay discussed in the text in Part Two, section
IV.E. such marketers must keep records of the initial
shipment of specification used oil. Also, as
discussed in section IV.F, EPA and State
enforcement officials have the authority to enter the
pramises of a person believed 1o be handling used
oil fuel and to collect samples of fuel oil,

analyses or other information that the
oil in fact meets the specification.
Although the proposal required testing
for documentation, the final rule allows
the use of other information to show
that the oil meets the specification. See
previous discussion in Part Two, section
IV.F. This is consistent with a
generator's requirements under 40 CFR
262.11(c) to use testing or-other
information to determine whether his
solid waste is hazardous waste.
Ordinarily, however, we expect that
testing will be used to demonstrate
compliance. If a person's determination
that used oil meets the specification is
found to be erroneous, he is in violation
of the regulations regardless of intent. -
Persons required to obtain analyses
{or other information) to demonstrate
that their used oil fuel meets the
specification include processors and
blenders (and burners} who treat used
oil known to be off-specification to
produce specification used oil fuel and
persons who market or burn as
specification used oil fuel used oil
received directly from generators or
collectors. (Used oil received directly

- from generators or from collectors who

receive oil from generators is presumed
to be off-specification unless
demonstrated otherwise.) EPA
explained at proposal that such
analyses and recordkeeping are required
“to enable the Agency to enforce the
prohibitions on those persons who firs
claim that used oil fuel meets the
specification.
Persons who obtain analyses of used
oil to demonstrate compliance with the

" specification must ensure that

representative samples are obtained an i
that appropriate analytical procedures
are used. Sampling and analysis of used
oil is discussed above in section IV.F.

F. Recordkeeping Reguirements -

The recordkeeping requirements are
limited requirements designed primarily
to keep track of the movement of
hazardous waste fuels and off-
specification used fuels. The substantive
prohibitions as well as the various
adminigtrative requirements would not
be enforceable without these
recordkeeping requirements. As
proposed, marketers and burners must

-keep a copy of the manifest or invoice

(for used oil) that accompanies or that
applies to each fuel shipment. In
addition, marketers and burners are

irrespective of whether the person reasonably
believes his used oil fuel meets the specification, for

the purposes of determining compliance with
today's rule.

“+
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Tequired to retain copies of certification.. A. Which Hazam'ﬁbs Wastes Are

. notices that they-initiate or receive.
EPA also proposed that marketers of
used oil fuel who first claim the oil
meets the specification are raquired to
obtain analyses of their used oil fuel
product to document that it meets the
specification. Copies of the analyses
must be retained for three years. As
discusszed above, today's final rule
allows the use of other information td
document that used oil meets the
specification. Such other information
must also be retained for three years.
In response to commenters’ concerns

about the enforceability of the propased -

rule, the final rule includes additional
recordkeeping requirements for persons
who first claim used oil fuel meets the
specification. See section IV.E of this
preamble, Today's rule requires these
persons to also keep records on initial
shipments of specification used oil fuel.
Subsequent shipments (e.g., by
distributors) are not subject to
regulation.

As proposed, all records must be
retained at the faeility for three years,
except that certification notices must be
kept for three years from. the date a
person last engages in a waste fuel

. marketing transaction with the person
. who sent or received the certification

notice. These records must be available .

{or inspection by an officer, employee,
orrepresentative of EPA (ses RCRA
secton 8007).

IL Storage Requirements for Hazardous
‘Waste Fual

As explained at proposal, today's rule
expands existing requirements for
storage so that a// storage of all
hazardous waste fuels is subject to
regulation. Under previously existing
provisions of 40 CFR 261.8, and
continued under the solid waste
definition rulemaking at Subpart D of
Part 288 (see 50 FR 667 (January 4, o
. 1885)), hazardous wastes that are listed
wastes or sludges are subject to the
storage standards of Parts 282, 264, and
285, when stored prior to use as a fuel
and prior to usa to produce a fuel.
Nonsludge wastes that are hazardous
only because they exhibit a
characteristic of hazardous waste, and
hazardous waste fuel produced by an
off-site marketer by processing,
blending, or other treatment of
hazardous waste, were exempt from
Tegulation prior to today’s rule. All
hazardous waste used to produce fuel
and all hazardous waste fuel so
produced are subject to today's storage
xl;a-t}uiremeMs for the reasous given

elow, ‘

Subject to Storage Requirements

The Agency is today regulating the
storage (and transportation) of any
hazardous waste used to produce a fuel
and of any hazardous waste fuel so
praduced. We are thus eliminating the
current distinction between listed
wastes and sludges on the one hand and
unlisted spent materials and unlisted
byproducts on the other. As explained at
proposal, these distinctions are no:
environmentaily justifiable, and exist
only because of the Agency's initial
uncertainty {in 1980) about an
appropriate regulatory regime for

. recycled wastes. See 48 FR 14475 (April

4, 1983). It is now our view that a
hazardous waste classification as
sludge, by-product, or spent material, or
listed vs. unlisted (characteristic)
hazardous waste has no relation to the
type of hazard the waste poses when
stored, and therefore, that storage of all
?5. these should be regulated uniformly.

B, Eliminating the Exemption for
Storage of Hazardous Waste Fuel
Produced by Persons Who Did Not
Generate the Waste

As proposed, today's rules subject all
hazardous waste fuels to storage (and
other) controls. Thia includes storage by
the initial marketer (e.g., processors,
blenders), storage by subsequent
marketers (e.g., distributors), and
storage by burners. (Hazardous waste |
storage by ordinary generators whose
waste is destined to be burned for
energy recovery, but who do not market -
directly to burners, is also subject to

_ regulation.) - .

The present regulatory regime .
provided by Subpart D of Part 268 (see
50 FR 667 (January 4, 1985)) whereby
hazardous waste fuel produced by a
person who neither generated the waste
nor burns the fuel is exempt from
regulation was intended only as an
interim measure and cannot be
defended on environmental grounds.
The argument that hazardous waste
fuels function as valuable inventory in a
burner’s hands and so will be stored
safely does not appear tenable, and
already has been rejected by the
Agency. See 50 FR 617-618, 632, 643
{January 4, 1985), Hazardous waste fuels
in many cases do not command
substantial economic vaiue; in some
situations, burners are even paid to
accept these materials. In addition, the
fact that a hazardous waste fuel is being
stored as & commodity is insufficient to.
prevent substantial risk. There have
been many damage incicents from
product and raw material storage,

examples being spills from underground
and above-ground product storage
tanks, including fuel storage tanks. See
49 FR 29418 (July 20, 1984). Indeed, the

_Agency has found that leaks and spills

from hazardous waste tank storage is
very likely, and that this riak is
substantial and requires regulatory
control. See also Section 601 of the
Hazardous and Solid Waste .
Amendments of 1984 requiring EPA to
regulate underground storage tanks
storing products. The Agency also has
been told by State regulatory officials
and used oil fuel dealers that hazardous
waste fuels are suspected of causing a
number of fires in the New York City
and New Jersey areas, Another

" commenter described a “major accident

at a cement kiln using waste-derived
fuels.” The Agency thus does not see
any reason to regulate this type of
hazardous waste storage differently
from other hazardous waste storage.

Today's rule subjects all storage of all
hazardous waste fuels to the storage
standards provided by 40 CFR Parts 262
(for short-term accumulation of fuels by
a generator who burns his waste on site
or who markets directly to a burner),
264, and 265, with ane exception. As
proposed, we are not subjecting
hazardous waste fuel storage by an
existing burner to the final permitting
standards of 40 CFR Part 264 at this time
for s;:rﬂeral rea,uogs. Bm':au;gl we l‘i:;t‘end
to regulate most burning of hazardous
waste fuels in a manner that would
require some form of permitting, we do
not want to issue a permit to a burner
for storage and then have to issue a
second permit in the near future for
burning. We thus plan to delay adopting
final permitting storage standards for
existing burners until a single permit
proceeding can address both burning
and storage. Thus, existing burners will
be subject only to the storage standards
for tanks and containers contained in
Part 265.

In addition, as proposed, a permit is
not presently required to store off-
specification used oil fuel. EPA is not
jmposing storage requirements on used
oil fuel at this time because the Agancy
wishes to avoid the piecemeal
regulation of used oil storage which
would result were we to regulate used
oil fuel storage in advance of other types
of used oil storage. Storage requirements
will be proposed when the Agency
proposes comprehensive reg::lations for
recycled oil on the next fuiure.

Hazardous waste fuels stored by a
marketer are subject to regulation. Thus,
as explained at proposal, storage of both
incoming hazardous waste and outgoing
hazardous waste fuels are regulated.
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Many marketers are already subject to
regulation as storage facilities because
they store incoming listed wastes and
sludges, and may be operating under .
interim status standards. These
marketers need to amend their Part A
storage applications to seek an
authorization to expand their interim
status operations to include the waste
fuel storage area. See § 270.72.

'~ Numerous comments were received
on the proposed storage requirements.
Many commenters opposed compliance
with the storage standards for industrial
boiler owners and operators because
they believed they were unnecessary
since industrial' boiler owners and
operators are well aware of the hazards
of storage and handling of hazardous
waste. Compliance with the storage.
standards woiild cause them to incur
large costs for little reason, they argued.
We disagree. We have noted above that
burner storage facilities have been
exempt from regulation only as an
interim measure and the exemption
cannot be defended on environmental
grounds. See also 50 FR 643 (January 4,
1985) where the Agency discussed why
it was unable to eliminate any
requirements from Part 265 (or 264)
storage standards for recycled
hazardous wastes.

Other commenters suggested class
permitting of storage facilities. EPA will
consider issues concerning permitting of
burner storage facilities when the permit
standards for existing burners (and
storage) are proposed in 1986. Today's
rule applies only the interim status Part
265 standards to existing burner storage
facilities (the predominant class of
storage units affected by this rule).

nL les of How These tio
Ex:;np Regulations

The following hypothetical examples
illustrate how the rules operate:

1. Generator G generates a hazardous
waste and sends it to burner B who
stores it in a tank prior to burning in an
industrial boiler for energy recovery.

G is a hazardous waste fuel marketer
because he markets directly to a burner.
Assuming that G is a large quantity
generator (and EPA is unaware of
situations where small quantity
generators send hazardous wastes
directly to burners), he must comply
with the requirements for marketers,
including the manifest and storage
requirements, and notification as a
hazardous waste fuel marketer. Prior to
sending the first shipment, he must also
obtain a certification from B that B has
notified EPA of his waste-as-fuel
activities and that he will burn the fuel
only in unrestricted units {i.e., industrial
boilers, industrial furnaces and utility

‘boilers). B is a hazardous waste fuel
burner and a RCRA storage facility.
Assuming he already is engaging in
hazardous waste management activities
as a facility, he must comply with the
interim status standards for storage
{including submitting a Part A permit
application). If B is a new storage
facility (i.e., is not in existence as a
facility at the time these rules become’
effective), he must obtain a storage
permit prior ta storing the hazardous
waste fuel. He must also notify EPA of
his waste-as-fuel activities and provide
G with the certification discussed above
prior to receiving the first shipment. B
will have one identification number for
storage and burning.

2.A. Generator G, a large quantity
generator, generates a hazardous waste
but sends it to an intermediate
processor P, who mixes it with other
wastes and sells the mixture to a burner
B who stores it in a tank prior to burning
in an industrial boiler for energy
recovery.

G is subject to regulation under Part’
262 as a generator and must comply
with the manifest system and applicable
storage requirements. He is not subject
to the requirements for marketers. Pis a
marketer. He must obtain a storage
permit to store the hazardous wastes
received from the generator. The
blended mixture is hazardous waste fuel
and is subject to the storage controls
under Parts 264 and 265. P and B must
notify EPA of their waste-as-fuel
activities, and must comply with the
certification requirements. Bisa®
hazardous waste fuel burmer who has a
RCRA storage facility subject to the
interim status controls of Part 2685

" (assuming the facility is in existence at

the time the rule is effective).

2.B. G, a large quantity generator,
generates a hazardous waste and mixes
it with used oil. The mixture is sent to P,
who does further blending with used oil,

- and then sends the mixture to B where it

is burned as in the previous example.

The controls operate in this situation
just as in the previous example. A
mixture of large quantity generator
hazardous waste and used oil is subject
to regulation as hazardous waste.

2.C. G is a amall quantity generator
who generates a hazardous waste and
mixes it with used oil, as in example 2.B,
G sends the mixture to processor P, who
processes the material further and selis
processed oil as fuel. The fuel meets the
specification for used oil. It then is sold
to retail fuel dealers and to industrial
and nonindustrial users.

In this situation (i.e., where a small
quantity generator mixes its hazardous
waste with used oil), the mixture is -
exempt (for the time being) from

regulation as hazardous waste under the
provisions of 40 CFR 261.5 but (for the
time being) is subject to regulation as
used oil when obtained by a used oil
fuel marketer, P. Thus, G (who
incidentally is not a marketer) may send
his used oil to P without an invoice. P is
a marketer of used oil fuel. He must
notify EPA of his waste-as-fuel activities
and obtain & U.S. EPA Identification
Number. He also must document with
analyses (or other information) that the
used oil fuel he markets meets the
specification since he receives used oil
from a generator (or from a transporter
who receives oil from a generator) and
markets used oil fuel as specification
used oil fuel. In addition, he must keep
records of the shipment and the person

to whom the oil is first sent. The used oil ’

fuel is exempt from further regulation
and may be sent to burners or retail fuel
dealers (i.e., distributors) who do not
have EPA identification numbers, and
who may sell the fuel on an unrestricted
If, as is more likely, P determines that
the used oil fuel does not meet the
specification, P can only send it to
persons who have certified to him that
they have notified EPA of their waste-
as-fuel activities and will burn the fuel
only in industrial boilers, utility boilers,
or industrial furnaces. P would have to
prepare and send invoices for the off-

' specification used oil fuel. The retail fuel

dealers (i.e., distributors) who receive
the off-specification used oil fuel are
marketers and cannot send the fuel to
nonindustrial users unless itis -
processed further to meet the fuel
specification (and they document with
analyses or other information that the
fuel meets the specification and keep ~
records of the shipment and the person
to whom the oil is first sent). Marketers
and burners must keep records of
invoices and certifications sent and
received and fuel analyses (or other
information) documenting compliance
with the fuel specification {where
required).

3.A. P is a used oil processor who
receives used oil from a variety of
sources and blends them to make fuels.
The used oil is not mixed with
hazardous waste. The blended fuel that
P produces is off-specification for lead. P
sends this fuel to R, a retail fuel dealer.
R blends the fuel further so that it meets
the lead specification. R then sells the
fuel to industrial and nonindustrial
users. . .

P is & marketer of used oil fuel.

« Because the used oil fuel is ofi-

specification, it can be sent only to a
person {e.g., R) who has certified to P
that he has notified EPA of his waste-as-
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<fuel activities (and obtained a U.S. EPA
Identification Number), and P must send
an invoice to R. R is also a marketer
because he receives ofi-specification
used oil fuel. Since R markets the used
oil fusl as specification fuel (by
marketing to industrial boilers without
complying with the invoice, notification,
and other requirements), he must
document with analyses or other
information that the fuel meets the .-
specification. R must also keep records
of the shipment and the person to whom
the specification used oil fuel is fir3t
sent. Marketers and burners must keep
records as discussed previously.

3.8, Processor P receives used oil from
different generators, and also receives
spent halogenated solvents that are
listed as hazardous waste, P blends the
hazardous solvents with the used oil.
Some of the spent halogenated solvents
were genrerated by large quantity
generators, The mixture contains less
than 1000 ppm total halogens and mests
the specification for all other
constituents and parameters. P sells this
blended fuel to R, as in example 3.A.

P is a marketer of hazardous waste
fuel because he has mixed hazardous
waste with used oil. There is no need to
{nvoke the presumption of mixing with
hazardous waste (based on total.
halogen levels) because it is known on
these facts that hazardous waste and
used oil have been mixed. {As explained
in section IV~B of Part II of this
preamble, it is not always certain when
used oll is mixed with hazardous waste.
In those cases, EPA is employing a
rebuttable presumption of mixing with
halogenated hazardous waste when
halogen levels exceed 1000 ppm.)
Finally, the used oil fuel specification
does not apply to hazardous waste and,
thus, does not apply to the mixture,

4.A. Petroleum refinery G generates
AP] separator sludge (Hazardous Waste
K032) and reintroduces it 1o the refining
process upstream from distillation.

All resulting fuels {(including
petroleum coke) from the refining
process are exempt from regulation at
this time because the API separator
sludge is a hazardous waste from
patroleum refining which is introduced
to refining process. The API separator
sludge is not antomatically exempt fram
regulation until it is reintroduced.

4.B. Petroleum refinery G generated
AP separator sludge, and sends itto a
different refinery where it is
reintroduced to the refining process -
upstream from distillation.

All resulting rules are exempt for the -

same reason as in 4.A. The API :
separator sludge is not automatically

exempt until it is reintroduced.

4.C. Petroleum refinery G generates
API separator sludge and sends it to fuel
processor P who processes the sludge
along with used oil in a process that
accepts crude oil but does not include
distillation as a process step. The
resulting fuels meet the used oil fuel
specification. ! ’

The fuels produced by processor P are
not subject ta regulation {aside from P
maintaining a record of the first person
to whom the fuels are sent). They would
be subject to regulation as hazardous
waste foels if they failed to meet the fuel
specification. In addition, processor P
needs a storage permit or interim status
to store the API separator sludge.

5.A. Same facts as in 4.A. above,
except that refinery G reclaims oil from
the API separator siudge and
reintroduces the recovered oil to the
refining process. :

Both the reclaimed oil (which is to be
refined) and the resulting fuels are
exempt from regulation.

5.B. Same facts as in 4.B. above,

" except that reclaimed oil (i.e., oil -

reclaimed from the API separator
sludge) is sent to the other refinery.
Both the reclaimed oil and the
resulting fuels are exempt from
regulation. -
5.C. Same facts as in 4.C. above,

. except that reclaimed oil is sent to fuel

processor P, -

Here, the reclaimed oil is not .
automatically exempt, because it is not
being refined (since the fuel processor is
not using distillation as a process step).
The resulting fuel is exempt (aside from
a recordkeeping step for P} if it meets
the used oil fuel specification.

6. Processar P obtains contaminated .
used oil which it processes via
distillation to produce a fuel. Oil-bearing
hazardous wastes from petroleum
refining are also used in the process.
The resulting fuel meets the used oil fue
specification, .

The fuel is exempt because it meets
the used oil fuel specification. See

. § 261.8(a){3)(viii){A). If the used oil fuel -

did not meet the fuel specification, it
would be considered hazardous waste
fuel and be subject to full regulation.
This situation should be distinguished
from one where oil-bearing hazardous:
wastes from refining are reintroduced to
a refining process. The process here is
not considered to be refining, in spite of
the use of distillation, because it does
not produce products from erude off. _

PART FIVE: ADMINISTRATIVE,
ECONOMIC, AND ENVIRONMENTAL
IMPACTS, AND LIST OF SUBJECTS
L State Authority : :

A. Applicability of Rules in Autharized
States

Under section 3006 of RCRA. EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. (See 40 CFR
Part 271 for the standards and .
requirements for authorization.)
Following authorization EPA retains
enforcement authority under sections
3008, 7003 and 3013 of RCRA, although
authorized States have primary
enforcement responsibility. .

Prior to the Hazardous and Solid .
Waste Amendments of 1984 (HSWA) -
amending RCRA, a State with final -
authorization administered its -
hazardous waste program entirely in
lieu of EPA administering the Federal
program in that State. The Federal
requirements no longer applied in the
authorized State, and EPA could not
issue permits for any facilities in the
State which the State was authorized to
permit. When new, more stringent -
Federal requirements were promulgated
or enacted, the State was obligated to -
enact equivalent authority within
specified time frames. New Federal -
requirements did not take effectinan -
authorized State until the State adopted
the requirements as State law.

In contrast, under newly enacted
section 3008(g) of RCRA. 42 U.S.C.
6926(g), new requirements and -
prohibitions imposed by the HSWA tak:
effect in authorized States at the same
time that they take effect i )
nonauthorized States. EPA is directed to
carry out those requirements and
prohibitions in authorized States,
including issuing permits, until the State -
is granted authorizatian to do so. While
States must still adopt HSWA-related ' -
provisions as State law to retain final
authorization, the HSWA applies in
authorized States in the interim.

Today's rule, with respect to. .
hazardous waste fuels, (40 CFR 266.30-
266.35) is promulgated pursuant to
section 3004(q}. a provision added by
HSWA. Thus it is being added to Table
1in § 271.1(§) which identifies the =
Federal program requirements that are |
promulgated pursuant to HSWA and
thus are immediately effectivein = ==
authorized States. States may apply for
either interim or final authorization for .
the HSWA provisions identified in
Table 1 as discussed in the followin,
section of this preamble. R
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‘The used oil fuel standards adopted
today-at 40 CFR 266.40-256.44 also are
applicable in all States, although for a
different reason. Used oil fuel is not
presently regulated as a hazardous
waste under section 3001. Instead,
today's regulations are promulgated
pursuant to the Used Oil Recycling Act
(codified as section 3014{a) of RCRA)
which directs EPA to regulated recycled
used oil even if used oil is not a
hezardous waste. Section 3014(a)
requirements apply in all States as
Federal law and operate independently
of sections 5001 through 3008. EPA,
however, is about to propose to list used
. oil as a hazardous waste pursuant to
authority contained in section 3014(b) of
RCRA, a provision added by HSWA.
Should EPA adopt this listing as a final
rule, all rules regarding management of
recycled used oil thus would be
applicable in all States by virtue of
section 3006({g}-as well as section 3014.
At that point, authorized States would
be required to revise their programs to
adopt these rules as discussed below.

B. 'Eﬁect on State Authorizations -

As noted above, the hazardous waste
fuel rules promulgated today are -
effective in all States. Thus, EPA will
implement the standards in

nonauthorized States and in authorized .

States until they revise their programs to
adopt these rules and the revision is
approved by EPA. - '

A State may apply to receive either
interim or final authorization to
administer and enforce the hazardous
waste fuel rules under section 3006(g){2)
or 3006(b), respectively, on the basis of
requirements that are substantially
equivalent or equivalent to EPA’s. The
procedures and schedule for State
program revisions under section 3006(b)
are described in 40 CFR 271.21, See 49
FR at 21678 (May 22, 1984). The same
procedures gshould be followed for
section 3006(g)(2).

Applying § 271.21(e}{2). States that
have final authorization must revise

. their programs within a year from today
if only regulatory changes are
necessary, or within two years of
promulgation if statutory changes are
necessary. These deadlines can be
extended in exceptional cases (40 CFR
271.21{e){3)). .

States with authorized RCRA
programs already may have
requirements similar to those in today’s
rule. These State regulations have not
been assessed against the Federal
regulations being promulgated today to
determine whether they meet the tests
for authorization. Thus, a State is not
authorized to carry out these

requirements in lieu of EPA until a State -

' program revision is submitted and

approved. Of course, States with
existing standards may continue to
administer and enforce their standards

" as a matter of State law. In

implementing the Federal program EPA
will work with States under cooperative
agreements to minimize duplication of
efforts. In many cases EPA will be able
to defer to the States in their efforts to
implement their programs, rather than
take separate actions under Federal
authority. S i ‘
States that submit official applications
for final authorization less than 12
months after promulgation of EPA’s
regulations may be approved without
including standards equivalent to those

promulgated. However, once authorized, -

a State must revise its program to
include standards substantially
equivalent or equivalent to EPA’s within
the time periods discussed above. -

IL. Regulatory Impacts .
A. Results of Regulatory Impact Studies

1. Executive Order 12291, As defined
by Executive Order 12291, today's
regulation is not a “major rile”.
Therefore, no Regulatory Impacts

Analysis (RIA) is required. This rule willr

not have an annual impact on the
national economy greater than $100
million. The estimated maximum costs
of today's rule are an initial (one-time)
expenditure of $8 million and annual
costs of $20.9 million. The majority of

" affected facilities will incuz less than

$1000 in additional costs with the .
meximum expenditure for any one
facility expected to be appruximately
$7000 per year. In addition, these

_ regulations will not significantly affect
competition, employment, prpdncﬁvlty -

or innovation. - -

This rule was submitted to the Office
of Management and Budget (OMB) for
review under Executive Order 12281,

2 Regulatory Flexibility Act. We have
determined that today's rule will not
have a significant impacton a
substantial number of small businesses
and that, therefore, no Regulatory '
Flexibility Analysis (RFA) is required
under the Regulatory Flexibility Act.
Although a large number of small
businesses managing used oil will be
affected by some parts of the rules, we
estimate that the maximum costs that
could be imposed will be less than 5% of
product price and will not cause a 5%
closure rate. Cost of compliance data
presented at proposal (see 50 FR 1708~
1712) indicate that the rules may
increase the cost of a marketer's used oil
fuel by 1 to 8 cents per gallon. EPA does
not consider this a significant increase .
given that generators are paid 15to 25

cents per gallon for their used oil, and
marketers charge burners 50 to 75 cents
per-gallon for used oil fuel. '

3. Papepvork Reduction Act. The
requirernents of the Paperwork
Reduction Act of 1980 (PRA), 44 U.S.C.
3501 et. seq., were considered in

" developing these regulations. We

believe that the reporting and
recordkeeping required by today's rules
are the minimum necessary to
implement and enforce the regulations.

* The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
geg. and have been assigned OMB
control numbers 20500028
{notification), 20500008 (storage
permits), 2050-0038 (manifest shipping
papers, and 2050-0047 {invoice shipping
papers, certification, and used oil
analysis).

B. Impacts on the Recycling Industry

1, Used Oil Fuel. In the proposal, we
stated that we did not believe that these
regulations would discourage the
recycling or recovery of used oil. The
rules only restrict used oil entering the
nonindustrial fuel market. EPA stated in
the proposal that any used oil not sold
to this market could be sold to industrial
users of used as rerefining feedstock.

' Many comments were received on the
subject of the impact of the rules, as
protgoud. on the used oil industry. Most
of the parties who commented were
concerned that the Agency
underestimated costs and impacts.
Commenters related impacts to.
decreased value of used oil and the
absence of viable markets for displaced
used-oil. The Agency maintains that the
costs and impacts presented inthe .
proposed rulemeaking {50 FR 1707-1714)
are generally complete and reasonable
projections. We predict that today's rule
will have minimal impacts on net
recycling because significant alternative
markets exist.’®

The Agency also received a number of
comments stressing the necd to maintain
viable recycling markets, particularly for
used oil. Commenters frequently
discussed impacts on their particular
industry or practices. EPA maintains

* that this proposal will not reduce net

w1t should be noted that the effective date of the
lead specification is delayed six months expressly
to avoid major disruption of the used oil recycling
industry that could rasult in dumping. As shown in
Table § in the taxt, delaying the efietive date of the:
lead specification is expected to more then doubie
ths amount of {unblended) used cil that can meet
the specification for metals. . .
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racycling. This proposal dces not restrict
combustioi of hazardous wastes or
recycied ofl in industrial devices. Nor
does it restrict other recycling, such as
used ojl rerefining and solvent
reclamation. We recognize that the
regulation will cause some market shifts,
but maintain that net recycling will not
decrease, Commenters confused impacts
of this proposal with those of more.
extensive regulations of the Phase Il
standards that include industrial
burners—which this rule does not
address. Many commenters apparently
presumed that recycled oil was banned  waste agency, and to complete and
from industrial boilers. The Agency may  submit the form. Thus, the final rule
apply a similar specification to recycled allows notifiers two months after today
oil burned in boilers under the Phase I to notify regarding their waste-as-fuel _
regulations. The costs and impacts of activities. .

that rule, however, will be presented We are making a corresponding
when that rule is proposed. Those costs ~ Change to the compliance date for the
and impacts are not part of today’s rule.  Mmanifest (or invoice) system. Given that

We maintain that today's regulation marketers and burners must include
does not impose major impacts that their U.S. EPA Identification Number

require an RIA, (asnigned after rece_ipt of notification) on
2. Hazardous Waste Fuel, manifests and invoices, and that it may

Commenters suggested that permits for take as long as two months after receipt

f an application to apprise a notifier of
gmall hazardous waste storage facilities N : .
may cost §25.000, not the $10,000 we his Identification Number, (if he is not

suggested in the proposal. * EPA renotifying to identify waste-as-fuel

activities) the comphance date for the
estimated a $10,000 expenditure because  manifest (or invoice) system is four
we utilized the cost of amendingan _ months after today. (The proposed °
existing Part B permit in our cost compliance date was 90 days after
estimate, not the cost of obtaining a new publication.) .
permit. The rule requires Part B storage
permits only for facilities marketing
hazardous waste fuels (and for new
hazardous waste fuel burner facilities).
We have assumed virtually alt
hazardous waste fuel contains listed regulatory requirement is shown in the
hazardous waste. Thus, the marketer's “DATES" section at the beginning of
feedstock tanks (i.e., tanks for incoming  this preamble. .
wastes) are already subject to

H1. Explanation of Compliance Dates

At proposal (see 50 FR 1714), EPA
expressly requested comment on ‘
staggering the compliance dates for the
regulatory requirements to make them
effective as soon as practicable during
the 1985-86 heating season. Although
commenters did not indicate that the
compliance dates were unreasonable,
we have decided that the proposed 30

-~day compliance date for notifications
may not give notifiers enough time to
request and recejve notification ‘
applications from their State hazardous

{Le., 10 days after today) and for the’
storage controls (i.e., six months after
today) are adopted as proposed.

The compliance date for each

regulation, the marketer's facilities IV. List of Subjects

affected by today's rule would already =~ 40 CFR Part 261

h"!‘:ém Pcmi";; A lied Hazardous waste, Recycling.
@ proposal, the Agency app .

unit costs to represent the total 40 CFR Part 264 - .

incremental costs of these requirements Hazardous waste, Insurance,

above current requirements and ° Packaging and containers, Reporting
practices. The costs related to this and recordkeeping requirements, .
regulation are not the total investments, . Security measures, Surety bonds. .

" revenues, or value of products of, 40 CFR Part 265
associated businesses, as some H ous waste, Insurance,

commenters suggested. We estimate
that this regulation will impose direct Packaging and containers, Reporting

d recordkeeping requirements,

costs of up to $21 million per year an

(annualized). This is one of the reasons fscnfity measures, Surety bonda.. _Wa:ter
why this regulation is not a major rule PRIy - L
and does not require an RIA. 40 CFR Part 268 T

S Hazardous waste, Recycling.
81t should be noted that these storage facility

mlmmnln d? not l:-u:ludel the cost cfym]vldms - 40 CFR Part 271
J8C0 containment (or sltemate equivalent S . P
controlal a requirement EPA Iy proposed for Administrative practice and .
hazardous waste storage facillties. See 50 FR 26444~ procedux:e. Confidential busme.sa
26504 *Tane 26, 1965), - information, Hazardous materials

Water supply.

- §261.8(a)(3) (iv), (vi). (vid), or (vi).

Compliance dates for the prohibiticns revising paragraph (b) to read as

. quantity

transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penaities, Reporting and recordkeeping
requrements, Water pollution control,
Dated: November 8, 1885.
Les M. Thomas, - .
Administrator. . ¢ _
For the reasons set out in the
Preamble, Title 40 of the Code of Federal
Regulations is amended as follows:

PART 261—iDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for Part 261.
continues to read as follows:

Authority: Secs. 1008, 2002(a), 3001, and
3002, of the Solid Waste Disposal Act. as
amended by the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C.
6805, 6912(a), 6821, and 6922). ’ .

2, Section 261.3 is amended by adding
to paragraph (c)(2)(ii) the following (B}):

§261.3 Definition of hazsrdous waste._
L 4 *

[c) * e 0

(2). e ®

[£1) Al o

(B) Wastes from burning any of the

materials exempted from regulation by

) 3. Section 261.5 is amended by
follows:
§261.5 Special requirements for
hazardous waste generated by smalt
Quantity generators.
o * A K ] L 2

(b} Except for those wastes identified

" in paragraphs (e}, (. (g}, (h), and (k] of

this section, a small quantity generator’'s
hazardous wastes are not subject to
regulation under Parts 262 through 266
and Parts 270 and 124 of this chapter,
and the notification requirements of

" Section 3010 of RCRA, provided the

generator complies with the regulations
G:E:rasrapho {f). (g). (b), and (k) of this
section. : .

" 4. Section 261.5 is amended by ad
a new paragraph (k) to read as follows:

§261.8 Special requirements for ’
hazardous waste generated by smail
» . '

(k) If a small quantity generator’s
hazardous wastes are mixed with used
oil, the mixture is subject to Subpart E of
Part 268 of this chapter if it is destined
to be burned for energy recovery. Any .
material produced from such a mixture
by processing, blending, or other
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treatment is also so regulated if it is
destined {o be burned for energy
recovery. .

~ 5. Section 261.8 is amended by
revising paragraphs (a)(2)(iii), and
{a)(3)(iii), and adding new paragraphs -
{a)(3} {viii) and (ix). Although only the
above changes are made under this
rulemaking, the entire § 261.6, including
provisions not affected by today's rules,
is printed here for the reader's '
convenience. .

§261.6 Requirements for recyciable
materiais,

{a){(1) Hazardous wastes that are
recycled are subject to the requirements
for generators, transporters, and storage
facilities of paragraphs (b} and (c) of this
section, except for the materials listed in
paragraphs (a)(2) and (a){3) of this
section. Hazardous wastes that are
recycled will be known as “recyclable
matericls.”

{2) The following recyclable materials
are not subject to the requirements of
this section but are regulated under
Subparts C through G of Part 266 of this
chapter and all applicable provisions in
Parts 270 and 124 of this chapter:

{i) Recyclable materials used in a
manner constituting disposal (Subpart

C)

{ii) Hazardous wastes burned for
energy recovery in boilers and industrial
furnaces that are not regulated under
Subpart O of Part 264 or 265 of this
chapter (Subpart D); :

(iii) Used oil that exhibits one or more
of the characteristics of hazardous
waste and is burned for energy recovery
in boilers and industrial furnaces that
are not regulated under Subpart O of
Part 264 or 285 of this chapter {Subpart

E) :
{iv) Recyclable materials from which
precious metals are reclaimed (Subpart

{v) Spent lead-acid batteries that are
being reclaimed (Subpart G).

(3) The following recyclable materials
are not subject to regulation under Parts
262 through Parts 266 or Parts 270 or 124
of this chapter, and are not subject to
the notification requirements of section
3010 of RCRA:

(i) Industrial ethyl alcohol that is
reclaimed;

(ii) Used batteries (or used battery
cells) returned to a battery manufacturer

" for regeneration;

(iii} Used oil that exhibits one or more
of the characteristics of hazardous
waste but is recycled in some other
manner than being burned for energy
recovery; .

{iv) Scrap metal;

{v) Fuels produced from the refining of
oil-bearing hazardous wastes along with

-normal process streams at a petroleum

refining facility if such wastes result
from normal petroleum refining,
production, and transportation
practices; . . o

(vi) Oil reclaimed from hazardous .
waste resulting from normal petroleum
refining, production, and transportation
practices, which oil is to be refined
along with normal process streams at a
petroleum refining facility;

{vii) Coke and coal tar from the iron
and steel industry that containe .
hazardous waste the iron and steel
production process; )

(viii) (A) Hazardous waste fuel .
produced from oil-bearing hazardous
wastes from petroleum refining,
production, or transportation practices,
or produced from oil reclaimed from
such hazardous wastes, where such
hazardous wastes are reintroduced into
& process that does not use distillation
or does not produce products from crude
oil 80 long as the resulting fuel meets the
used oil specification under § 266.40(e)
of this chapter and so long as no other
hazardous wastes are used to produce
the hazardous waste fuel; _

{B) Hazardous waste fuel produced
from oil-bearing hazardous waste from
petroleum refining production, and
transportation practices, where such
hazardous wastes are reintroduced into
arefining process after a point at which
contaminants are removed, so long as
the fuel meets the used oil fuel
specification under § 286.40(e} of this
chapter; and

+ {C) Oil reclaimed from oil-bearing
hazardous wastes from petroleum
refining, production, and transportation
practices, which reclaimed oil is burned
as a fuel without reintroduction to a
refining process, so léng as the
reclaimed oil meets the used oil fuel
specification under § 266.40(e) of this
chapter; and

(ix) Petroleum coke produced from
petroleum refinery hazardous wastes
containing oil at the same facility at
which such wastes were generated,
unless the resulting coke product
excesds one or more of the
characteristics of hazardous waste in
Part 261, Subpart C.

(b) Generators and transporters of
recyclable materials are subject to the
applicable requirements of Parts 262 and
263 of this chapter and the notification
requirements under section 3010 of
RCRA, except as provided in paragraph
{a) of this section.

(c)(1) Owners or operators of facilities
that store recyclable materials before
they are recycled are regulated under all
applicable provisions of Subparts A
through L of Parts 284 and 265 and Parts

268, 270, and 124 of this chapter and the °

notification requirements under gection *©
8010 of RCRA, except as provided in
paragraph (g} of this sec‘ion. (The

- recycling precéss itself is exempt from

regulation.)
{2) Owners or operators of facilities

- that recycle recyclable materials

without storing them before they are
rcycled are subject to the following
requirements, except as provided in
paragraph (a) of this section:

{i) Notification requirements under
section 3010 of RCRA:

{ii) Sections 265.71 and 265.72 (dealing
with the use of the manifest and
manifest discrepancies) of this chapter.

PART 264—STANDARDS FOR
OWNERS AND OFERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

8. The authority citation for Part 264
continues to read as follows:

Authority: Secs. 1008, 2002(a), 3004, 3005, of
‘the Solid Waste Disposal Act, es amended by
the Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 6905, 6912(a),
8924, and 6825). '

7. Section 964.340 is amended by
revising paragraph (a){2) to read as
follows:

§264.340 Applicablilty.

[8) et = . .

(2) Cwners or operators who burn
hazardous waste in boilers orin -
industrial furnaces in order to destroy
them, or who burn hazardous waste in
boilers or in industrial furneces for any
recycling purpose and elect to be
regulated under this subpart.

* - - - L]

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OFERATORS OF HAZARDQUS WASTE
TREATMENT, STORAGE AND-
DISPOSAL FACILITIES )

8. The authority citation for part 265
continues to read as follows:

Authority: Secs. 1008, 2002({a), 3004, and
3005 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C.
6905, 8924, and 8925).

9. Section 285.340 is amended to
revise paragraph {a)(2) to read as

‘follows:

§265.340 Applicability.

(a] * & @

{2) Owners or operators who burn
hazardous waste in boilers or in
industrial furnaces in order to destroy
them, or who burn hazardous waste in
boilers or in industrial furnaces for a.y
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recycling purpose and elect to be
regulated under this subpart,

- « * » -

PART 266~STANDARDS FOR THE
MANAGEMENT OF SPECIFIC WASTES
AND SPECIFIC TYPES OF WASTE
MANAGEMENT FACILITIES

10. The authority citation for Part 268
is revised to read as follows:

Authority: Secs. 1008, 2002(a), 3004, and °
3014 of the Solid Wasta Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1076, as amended (32 U.S.C.
600S, 8512(a}, 6924, and €934).

11, Subpart D is revised to rea;:l as
follows:

Subpart D-=Hazardous Wasts Burned

Energy Recovery :

Sec.

268.30 Applicability.

26831 Prohibitions.

26632 Standards applicable to generators of

anands aygliceble to transpo

28833 applicable to riers
of hazardous waste fuel.

268.34 Standards applicable to marketers of
hazardous waste fuel.

258.35 Standards applicable to bumners of

ous mﬂ.c foel,

Subpart D—~Hazardous Waste Bumed
for Ensrgy Recovery .

§28630 Applicability. -

{a) The regulations of this subpart
apply to hazardous wastes that are
burned for energy recovery in any boiler
or industrial fumace that is not- - L
regulated under Subpart Q. of Part 264 or
285 of this chapter, except as provided
by paragraph (b) of this section. Such
hazardous wastes burned for energy
recovery are termed “hazardous waste
fuel™, Fuel produced from hazardous
waste by processing, blending, or other
treatment is also hazardous waste fuel.
(These regulations do not apply,
however, to gas recoverad from
. bazardous waste management activities
when such gas is burned for energy
recovery.)

{b) The following hazardous wastes
are not subject to regulation under this °
subpart:

{2) Used oil burned for energy
recovery that is also a hazardous waste
solely because it exhibits a
characteristic of hazardous waste
identified in Subpart C of Part 261 of this
chepter. Such used oil is subject to
regulation under Subpart E of Part 266
rather than this subpart; and

(2) Hazardous wastes that are exempt
from regulation under §§ 261.4 and
261.6(a) (3) (v}-{ix) of this chapter, and
hazardous wastes that are subject to the

spécial requirements for small quantity
generators under § 261.5 of this chapter.

§ 268.31 Prohibitions. .

(a) A person may market hazardous
waste fuel only:

(1) To persons who have notified EPA
of their hazardous waste fuel activities
under section 3010 of RCRA and have a
U.S. EPA Identification Number; and

(2) I the fuel is burned, to persons .
who bumn the fuel in boilers or industrial
furnaces identified in paragaraph (b) of
this section.

(b) Hazardous waste fuel may be
burned for energy recovery in only the
following devices;

{1) Industrial furnaces identified in
§ 280.10 of this chapter;

(2) Boilers, as defined in § 260.10 of
this chapter, that are identified as
follows: ‘

(i) Industrial boilers located on the
site of a facility engaged in a
manufacturing process where
substances are transformed into new
products, including the component parts
of products, by mechanical or chemical
pracesses; or

(ii} Utility boilers used to produce
electric power, steam, or heated or
c:loled air or other gases or fluids for
sale,

{c) No fuel which contains any

szardous waste may be burned in any "
cement kiln which is located within the
boundaries of any incorporated
municipality with a population greater
than 500,000 (based on the most recent
census statistics) unless such kiln fully
complies with regulations under this
chapter that are applicable to
incinerators.

§268.32 Standards applicsble to
genarators of hazardous waste fuel

(a) Generators of hazardous waste
that is used as a fuel or used to produce
a fuel are subject to Part 262 of this
chapter.

(b) Generators who market hazardous
waste fuel to a burner also are subject to
§ 268.34. )

(c) Generators who are burners also
are subject to § 266.35.

§263.33 Standards applicable to .
transporters of hazardous waste fusl,
Transporters of hazardous waste fuel
{and hazardous waste that is used to
produce a fuel) are subject to Part 263 of
this chap_ter. : =~
§ 266.34 Standards applicable to
macketers of hazardous waste fuel.

Persons who market hazardous waste
fuel are termed “marketers”, and are

‘subject to the following requirements,

Marketers include generators whe -
market hazardous waste fuel directly to

a burner, persons who receive . -
hazardous waste from generators and
produce, process, or blend hazardous
waste fuel from these hazardous wastes,
and persons who distribute but do not
process or blend hazardous waste fuel.

(8) Prohibitions. The prohibitions
under § 266.31(a);

{b) Notification. Notification
requirements under section 3010 of
RCRA for hazardous waste fuel
activities. Even if a marketer has
previously notified EPA of his ., .
hazardous waste management activities
and obtained a U.S. EPA Identification
Number, he must renotify to identify his
hazardous waste fuel activities.

(c) Storage. The applicable provisions
of § 262.34, and Subparts A through L of
Part 2684, Subparts A through L of Part
285, and Part 270 of this chapter;

(d) Off-site shipment. The standards
for generators in Part 262 of this chapter
when a marketer initiates a shipment of
hazardous waste fuek

(e) Required notices. (1) Beforea
marketer initiates the first shipment of
hazardous waste fuel to a bumner or
another marketer, he must obtain a one-
time written and signed notice from the
burner or marketer certifying that:

{i}) The burner or marketer has notified
EPA under Section 3010 of RCRA and
ide;tiﬁed hie waste-as-fuel activities;
an o - .

{ii} i the recipient is a burner, the
burner will burn the hazardous waste
fuel only in an industrial furnace or
boiler identified in § 261.31(b). ’

{2) Before a marketer accepts the first
shipment of hazardous waste fuel from
another marketer, he must provide the
otber marketer with a one-time written
and signed certification that he has
notified EPA under section 3010 of
RCRA and identified his hazardous
waste fuel activities; and

{f) Recordkeeping. In addition to the
applicable recordkeeping requirements
of Parts 262, 264, and 265 of this chapter,
a marketer must keep a copy of each
certification notice he receives or sends
for three years from the date he last °
engages in a hazardous waste fuel
marketing trangaction with the person
who sends or receives the certification
notice.

(The notification requirements contained in
paragraph (b) of this saction were approved
by OMB under control number 2050-0028.
The storage requirements contained in
paragraph (c) of this section were approved
by OMB under control qumber 2050-0008,
The manifest and invoice requirements
contained in paragraph {d) of this section
were approved by OMB under contral
numbers 2050-0039 and 2050-0047, )
respectively. The cerification requirements
contained in paragraph (e} of this section
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were approved by OMB under control
number 2050-0047. The recordkeeping
requirements contained in paragraph {f} of

~this section were approved by OMB under
control number 2050-0047.)

§266.35 Stendards eppl!e&le to burners
of hazardous waste fusl

Owners and operatora of industrial
furnaces and boilers identified in
§ 266.31(b) that burn hazardous fuel are
“burners” and are subject to the
following requirements: -

(a) Prohibitions. The prohibitions
under § 268.31(b); :

{b) Notification. Notification
requirements under section 3010 of
RCRA for hazardous waste fuel
activities. Even if a burner has
previously notified EPA of his
hazardous waste management activities
and obtained a U.S. EPA Identification
Number, he must renotify to identify his
hazardous waste fuel activities.

(c) Storage. (1) For short term
accumulation by generators who burn
their hazardous waste fuel on site, the
applicable provisions of § 262.34 of this
chapter;

{2) For existing storage facilities, the
applicable provisions of Subparts A
through L of Part 285, and Parts 270 and
124 of this chapter; and

{3) For new storage facilities, the
applicable provisions of Subparts A
throughLofParlAzMandPamz?o
and 124 of this chapter;

{d) Reguired notices. Before a bumer
accepts the first shipment of hazardous
waste fuel from a marketer, he must
provide the marketer a one-time written
and signed notice certifying that:

(1) He has notified EPA under section

3010 of RCRA and identified his waste-

as-fuel activities; and

{2) He will burn the fuel only ina
boiler or furnace identified in
§ 288.31(b).

{e) Recordkeeping. In addition to the
applicable recordkeeping requirements
of Parts 264 and 265 of this chapter, a
burner must keep a copy of each
certification notice that he sends to a
marketer for three years from the date
he last receives hazardous waste fuel
from that marketer.

{The notification requirements contained in
paragraph (b) of this section were approved
by OMB under control number 2050-0028.
The storage requirements contained in
paragraph {c) of this section were approved
by OMB under control number 2050-0009.
The certification requirements contained in
paragraph (d) of this section were approved
by OMB under control number 2050-0047.
The recordkeeping requirements contained in
paragraph (e) of this section were approved
by OMB under control number 2050-0047.)

12, Subpart E is added as follows:

Subpart E—Used Oil Burnaed for Energy
Recovery - :

Sec.
288.40 Applicability.
266.41 Prohibitions.

286.42 Standards applicable to 3enaraton of
used oil burned for energy recovery.
266.43 Standards applicable to marketers of
used oil burned for energy recovery.
268.44 Standards applicable to burners of

used oil burned for energy recovery

" Subpart E—~Used Oil Burmed for

Energy Recovery

§$266.40 Applicablility.

{a) The regulations of this subpart
apply to used oil that is burned for
energy recovery in any boiler or
industrial furnace that is not regulated
under Subpart O of Part 284 or Part 265
of this chapter, except as provided by
paragraphs (c) and (e) of this section.
Such used oil is termed “used oil fuel”.
Used oil fuel includes any fuel produced
from used oil by processing. blending, or
other treatment.

{b) “Used oil” means any oil that has
been refined from crude oil, used, and,
as a result of such use, is contaminated
by physical or chemical impurities.

(c) Except as provided by paragraph
{d) of this section, used oil that is mixed
with hazardous waste and burned for
energy recovery is subject to regulation
as hazardous waste fuel under Subpart

- D of Part 268. Used oil containing more

than 1000 ppm of total halogens is
presumed to be a hazardous waste
because it bas been mixed with -
halogenated hazardous waste listed in
Subpart D of Part 261 of this chapter.
Persons may rebut this presumption by
demonstrating that the used oil does not
contain hazardous waste {for example,
by showing that the used oil does not
contain significant concentrations of
halogenated hazardous constituents
listed in Appendix VIII of Part 261 of
this chapter).

(d) Used oil burned for energy
recovery is subject to regulation under
this subpart rather than as hazardous
waste fuel under Subpart D of this part
if it is a hazardous waste solely because
it:

{1) Exhibits a characteristic of
hazardous waste identified in Subpart C
of Part 261 of this chapter, provided that
it is not mixed with a hazardous waste.

(2) Contains hazardous waste
generated only by a person subject to
the special requirements for small
guantity generators under § 261.5 of this

pter,

{e) Except as provided by paragraph
(c) of this section, used oil burned for
energy recovery, and any fuel produced
from used oil by processing, blending, or

other treatment, is sub]ect to regulation
under-this subpart unless it is shown not
to exceed any of the allowable levels of
the constituents and properties in the
specification shown in the following
table. Used oil fuel that meets the
specification is subject only to the
analysis and recordkeeping
requirements under §§ 266.43(b) (1) and
{8). Used oil fuel that exceeds any -
specification level is termed “off-
epecxﬁcahon used oil fuel"

Usep On Exceemus .ANY SPECIFICATION
LEVEL 1S SUBJECT TO THIS SUBPART WHEN
BURNED FOR ENERGY RECOVERY *

Constituent/ property Alowabls lovel
A S ppm
Cadmi 2 ppm
Chroms 10 ppm
Lead “ 100 ppm
Fiash Point 100 °F
. Total Halogens. e 4,000 pomM MaimMUM.®

The specification doss not apply to used of fusl mixed
mnm waste other than smal quantity gene’ator

£ 266.41 - Prohibitions.

{a) A person may market ofi-
specification used oil for energy
recovery only:

(1) To burners or other marketers who
have notified EPA of their used oil
management activities stating the
location and general description of such
activities, and who have an EPA
identification number; and

{2) To burners who burn the used oil
in an industrial furnace or boiler
identified in paragraph (b) of this
section.

{b) Off-specification used oil may be
burned for energy recovery in only the
following devices:

{1) Industrial furnaces identified in
§ 260.10 of this chapter; or

{2) Boilers, as defined in § 260. 10 of
this chapter, that are identified as
follows: -

(i) Industrial boilers located on the
site of a facility engagedina
manufacturing process where
substances are transformed into new
products, including the component paris
of products, by mechanical or chemical
processes;

{if) Utility boilers used to produce
electric power, steam, or heated or
cooled air or other gases or fluids for
sale; or

(iii) Used oil-fired space heaters

provided that:

{A) The heater burns only used oil
that the owner or operator generates or
used oil received from do-it-yourself oil

1
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changers who generate used oil as
household waste;

{(B) The heater is designed to have a
maximum capacity of not more than 0.5
million Btu per hour; and

(C) The combustion gases from the
heater are vented to the ambient air.

§ 266.42 Standards sapplicable to
penerators of used oll burned for energy
recovery.

(a) Except as provided in paragraphs
(b) and (c) of this section, generators of
used oil are not subject to this subpart.

{b) Generators who market used oil
directly to a burner are subject to
§ 268.43.

{c) Generators who burn used oil are
subject to § 266.44.

§266.43 Standards applicable to
marketers of used ofl burned for energy
recovery.’

(a) Persons who market used oil fuel
are termed “marketers”. However, the
following persons are not marketers
subject to this Subpart:

(1) Used oil generators, and collectors

« who transport used oil received only
from generators, unless the generator or
collector markets the used oil directly to
a person who bumns it for energy
recovery. However, persons who burn
some used ofl fuel for purposes of

processing or otlfer treatment to produce .

used oil fuel for marketing are
considered to be burning incidentally to
processing. Thus, generators and
collectors who market to such incidental
burners are not marketers aubiect to this
subpart;

(2) Persons who market only used oil
fuel that meets the specification under
§ 266.40{e) and who are not the first
person to claim the oil meets the
specification (i.e.. marketers who do not
recelve used oil from generators or
initial transporters and marketers who
neither receive nor market off-
specification used oil fuel).
¢+ (b) Marketers are subject to the
following requirements:

(1) Analysis of used oil fuel. Uued oil
fuel is subject to regulation under this
subpart uniess the marketer obtains
analyses or other information
documenting that the used oil fuel mests
the specification provided under
§ 268.40{e).

(2) Prohibitions. The prohibitions
under § 266.41(a);

{3) Notification. Notification to EPA
stating the location and general
description of used oil management
activities. Even if a marketer has
previously notified EPA of his
hazardous waste management activities
under section 3010 of RCRA and
obtained a U.S. EPA Identification -

Number, he must renotify to identify his
used oil management activities.

(4) Invoice system. When a marketer
initiates a shipment of off-specification
used oil, he must prepare and send the
receiving facility an invoice containing
the following information: *

() An invoice number; :

(ii) His own EPA identification
number and the EPA identification
number of the receiving facility;

(iii) The names and addresses of the
shipping and receiving facilities;

(iv) T nie quantity of off-specification
used oil to be delivered;

(v} The date(s) of shipment or
delivery: and

(vi) The following statement: “This
used oil is subject to EPA regulauon

‘under 40 CFR Part 266";

Note.—Used oil that meets the definition of
combustible liquid (lash point below 200 °F
but at or greater than 100 °F) or flammable
liquid (flash point below 100 °F) is subject to
Department of Transportation Hazardous
Materials Regulations at 49 CFR Parts 100~
177.

{5) Required notices. (i) Before a
marketer initiates the first shipment of
off-specification used oil to a burner or
other marketer, he must obtain a one-
time written and signed notice from the
burner or marketer certifying that:

{(A) The burner or marketer has
notified EPA stating the location and
general description of his used oil
management activities; and

(B) If the recipient is a burner, the
burner will burn the off-specification
used oil only in an industrial furnacs or
boiler identified in § 266.41(b); and

(ii) Before a marketer accepts the first
shipment of off-specification used oil
from another marketar subject to the
requirements of this section, he must
provide the marketer with a one-time
written and signed notice certifying that
he has notified EPA of his used ail
management activities; and

(8) Recordkeeping-—{i) Used Oil Fuel
That Meets the Specification. A
marketer who first claims under .
paragraph (b){1) of this section that used
oil fuel meets the specification must
keep copies of analysis (or other
information used to make the
determination) of used oil for three

‘years. Such marketers must also record

in an operating log and keep for three
years the following information on each
shipment of used oil fuel that meets the
specification. Such used oil fuel is not
subject to further regulation, unless it is
subsequently mixed with hazardous
waste or unless it is mixed with used oil
so that it no longer meets the
specification.

(A) The name and address of the
facility receiving the shipment;

{B) The quantity of used ofl fuel
delivered;

(g:) The date of shipment or delivery;
an

{D) A cross-reference to the record of
used oil analysis (or other information
used to make the determination that the
oil meets the specification) required
under paragraph {(b){8)(i) of this section.

(i} Off-Specification Used Oil Fuel, A
marketer who receives or initiates an
invoice under the requirements of this
section must keep a copy of each
invoice for three years from the date the
invoice is received or prepared. In
addition, a marketer must keep a copy
of each certification notice that he
receives or sends for three years from
the date he last engages in an off-
specification used oil fuel marketing
transaction with the person who sends
or receives the certification notice,

(The analysis requirements contained in’
paragraph (b)(1) of this section were
approved by OMB under control number
2050-0047. The notification
contained in paragraph (b)(3) of this ncﬁon
were approved by OMB under control
number 2050-0028. The invoice requirements
contained in paragraph (b)(4) of this section
were approved by OMB under control
number 2050-0047. The certification
requirements contained in paragraph (b}(5) of
this section were approved by OMB under
control number 2050-0047. The recordkeeping
requirements contained in paragraph (b)(8] of
this section were approved by OMB under
contrel number 2050-0047.}

§ 266.44 Standards appfiicable to bumers
of used oit bumed for energy recovary.

Owners and operators of facilities
that burn used oil fuel are “burnera” and
are subject to the following
requirements:

(a) Prohibition. The prohibition under
§ 268.41(b);

(b) Notification. Burners of off-
specification used oil fuel must notify
EPA stating the location and general
description of used oil management
activities, except that owners and
operators of used oil-fired space heaters
that burn used oil fuel under the
provisions of § 266.41(b){2) are exempt
from these notification requirements.
Even if a burner has previously notified
EPA of his hazardous waste -
management activities under Section
3010 of RCRA and obtained an
identification number, he must renotify
to identify his used oil management
activities.

(c) Required notices. Before a burner
accepts the first shipment of off-

- specification used oil fuel from a

garketer, he must provide the marketer
a one-time written and signed notice
certifying that:
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(1) He has notified EPA stating the
location and general description of his
used oil management activities; and

(2) He will burn the used oil only in an
industrial furnace or boiler identified in
§ 266.41{b); and

(d) Used oil fuel analysis. (1) Used oil
fuel burned by the generator is subject
to regulation under this subpart uniess
the burner obtains analysis (or other
information) documenting that the used

.0il meets the :pecxﬁcahon provided
under § 266.40{e).

{2) Burners who treat off-speuﬁcation
used oil fuel by processing, blending, or
other treatment to meet the specification
provided under § 286.40(e) must obtain
analyses (or other information)
documenting that the usad oil meets the
specification.

{e) Recordkeeping. A burner who
receives an invoice under the
requirements of this section must keep a
copy of each invoice for three years
from the date the invoice is received.
Burners must also keep for three years
copies of analyses of used oil fuel as

may be required by paragraph (d) of this

section. In addition, he must keep a copy

of each certification notice that he sends
to a marketer for three years from the
date he last receives off-specification
used oil from that marketer.

{The notification requirements centained in
paragraph [b) of this section were approved
by OMB under control number 2050-0028.
The certification requirements contained in
paragraph (c) of this section were approved

" by OMB under control number 2050-0047.

The analysis requirements contained in
paragraph (d) of this section were approved
by OMB under control number 2050-0047.
The recordkeeping requirementa contained in
paragrsph (e) of this section were spproved
by OMB under contro! number 2050-0047.)

PART 271—REQUIREMENTS FOR
AUTHORIZATION OF STATE .
HAZARDOUS WASTE PROGRAMS

12. The authority citation for Part 271
_ is revised to read as follows:

Authority: Secs. 1008, 2002(a), and 3006 of

the Solid Waste Disposal Act, as amended by
the Rescurce Conservation and Recovery Act

of 1976, as amended (42 U.S.C. 6805, 6912(a).
and 6828}, ,
13. Section 271.1{j) is amended by
changing the table heading and by
adding the following entry to Table 1 in
chronological order by date of
publication: :
TABLE 1.—REGULATIONS IMPLEMENTING THE
HAZARDOUS AND SOLID WASTE AMEND-
MENTS OF 1084 |

CT
m Titte of seguiason
AEGISTER
L] * . - 1 ]
Nov. 28, 1985 . Sandards for the Mansgement of Specit-
i Wastss and Specific Types of Facil-
MR S

Appendix—Form-Notification of
Hazardous Wasts Activity

EPA Form 8700-12 (Revised 11/85)

(This form will not appear in the Code of
Federal Regulations.)
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- R -
. - . . N Form Approved. OM8 No. 2050-0028. Expires 9-30-8.
Pioasa oot or type wilh ELITE tvpe 112 chacacters per snch] in the unshaded sreas only GSA No. 0246-EPA OI
United States Environmental Protection Agency Please refer to the Inslrucnons tor
Washington, DC 20460 ilin
g’us orm. The mievmﬂmn r oslea
ere is required ection
E l A Notlflcatlon Of Haza rd Ous W ty | 3010 of the Resaurco Conu:vauon

and Hecovery Act).

aste Actnvn

For Official Use Only [t T T R T DS ETT A 2
Comrmm's'
LG .-
C
. | Dste Recsived | ‘
instaliation’s EPA 1D Number : Approved fyr. mo. day) -
G
'3

I. Name of Installation

1. Installation Mailing

.
3
City or Town : State ZIP Code
[o] ; i T ;
4

111. Location of Installation

- Slreet or Route Number

N . ¥
5
Cit
I'ed
3 - N .
V. Installation Co ; . . LR . i LTI SN .
Name and Title (/a. l/rst. cnd job title, Phone Number fares code, md numbcr[__
e — —T
9 .
V. Ownershi —
: A. Nams of Instaliation's 3l er : B. Type of Ownarship (enter code)
C ) ' N
n
Vi, Type of Requlated Waste Activity (Mark X’ in rhe appropriate boxes. Refer to instructions.
A. Hazardous Waste Activity . . B. Usad Oil Fuel Activities
[ 1s. Generator 3 1b. Less than 1,000 kg/mo. D 6. OH-Spacification Used Oil Fuel - .
Oa Teanspocter {enter ‘X° and mark appropriste boxes below)
3 3. Treater/Stocers Disposer . - - Oa: Goncntor Mavlmmg to Burner ‘
Oa. Undarground Injection - . . )
[ 5. Market o Burn Hazardous Wasts Fue! b. Other Marketor
{enter ‘X’ and mark appropriate boxes betow) ‘ ‘ D B .
D ». Generator Markating to Burner - .D. 7. Specification Used ou pu.1 Marketer
3 b. Othar Marketer . ’ v (Or On-Sits Burner) Who PFirst Claims
O c.Burner = _ the 0f1 Meots the Specification.
Vil. Waste Fuel Bummg. Typeof Combustion Devuce(cnur ‘X°in all sppropriste boxes to indicate typs of combustion device(s)in
which hazacdous waste fual or off-specification used oil fuel is burned. See inst jons for deliniti of combustion devices.)
O a. utility Boiter [ 8. industrial Boiler Oe. Industrial Furnace

Viil. Mode of Transportation {transporters only — enter ‘X’ in the appro,
Oaar DOs.rait DOcHighway 0. water D E. mh«mmfy)

1X. First or Subsequent Notification

Mark X' in the appropriste box to indicate whather this is your instaliation’s first noxmcauon oi hauvdou: waste acmny oras mbuqucm '
notification, H tms 13 not your first notification, enter your msulmoon t 3 EPA 1D Number in the space provided below.

A ) z " . -o- | C.tataliation's EPA ID Number
O a. kst Notitication [ B. Subsequant Notification fcomplete item ¢)

riate boxfes,

EPA Form 8700-12 (Rev. 11-85) Previous edition is obsolete. . . Continue on reverss
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1D - For Officisl Use Oiily ~

s In]

'R.-Boscn tion of Hazardous Wastes {continued trom front,

from nonspecific sources your instaliation handles. Use additionsl sheets if necessary.

A. Hazardous Wastes from Nonspecific Sources. Enter the four-digit number from 40 CFR Part 261.31 for sach hsted hazardous waste

T/7A

1 2 o 3 4

? 8 k -10

11

12

8. Hazardous Wastes from Specific Souross. Enter the four-digit number from 40 CFR Pe
specific sources your instaliation handies. Use additional shests if necessary. .

rt 261.32 for each listed hazardous waste from

13 14 15

17

18

16
19 20 21 22 23 24

25 . 28 27 28 29 30

C. Commercial Chemical Product Hazardous Wastes. Enter the four-digit number from 40 CFR Part 261.33 for each chemical substance
your instaliation handiss which may be 8 hazardous waste. yu additions! shests il necessary.

3 32 33 4 35 3 36

37 i 38 3 40 1 a2

43 s 45 48 47 43

§0. Listed infectious Wastes. Emar the four-digit number from 40 CFR Part 261
pitals, or medical and rasearch laboratories your instalistion handies. Use additionsl sheets i

i necessary.

.34 for sach hazsrdous waste from hospital

s, veterinary hos-

50 B51 $2

’

{E. Characteristics of

f Nonlistad Mazardous Wastes. Mark ‘X in the boxes corresponding 1o the characteristics of nonlisted hazsrdous wastes
your insaiistion handies. /[See 40 CFR Parts 261.21 — 261.24) . . '
D 1. gnitazie £ 2 coresive 0 3. Reactive
____{0o01) {DO02) 10@03)
X. Certification G4

{ certify under penalty of law that | have personslly examined and am familier with the information submitted in
this and all sttached documents, and that based on my inguiry of those individuels immediately responsible for
obtaining the information, 1 believe that the subritted information is true, accurste, and complete. | am awsre that
there are significant penshties for submitting false information, including the possibility of fine and imprisonment.

rsm ) Name and Officisl Title frype or print)

Dato Signed

EPA Foun 8700-12 (Rev. 11-85) qu-
BILLING COOE 8580-80-C
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IV. Line-by-Line Instructions for Complsting  waste, then mark an “X™ in this box. Youare  of the change, even if the previous owner
EPA Fotm 8700~12 reminded to contact the appropriate already received a U.S. EPA Identification

Type or print in black ink all items except
Item X1, “Signature,” leaving a blank b:;ep

addressee listed for your State in Section -
HI(C) of this package to request Part A of the*

between words. When typing, hit the space __RCRA Permit Application. Refer to Parts 284

bar once batween characters and three times
between words. If you must use additional
sheets, indicate clearly the number of the
{tem on the form to which the information on
the separate sheat applies. -

Jtems I-lll—Name, Mailing Address, and
Location of Installation:

Complate Items I-IIL Please note that the
address you give for Item 11, “Location of
Installation.” must be a physical address, not
a post office box or route number. If the
mailing address and physical facility location
llre lhl;Lumc.youmprint “Same" in box for

tem

ltem IV=Installation Cantact:

Enter the nama, title, and business
telephone number of the person who should
ba contacted regarding information submitted
on this form.

ltem VeOwnership:

(A) Name: Enter the name of the legal
owner(s} of the installation, including the
property owner. Use additional sheets if
necessary to list more than one owner.

EmS?) Type: U, the codes listed below,
cate the status of the owner of the
facllity:

FFmFederally Owned, Federally Operated

FCmF Owned, Operated By A
Privats Contractor to tha Federal

Governmant
FPmFederally Owned, Privately Operated
PPmPrivately Owned, Constructed For Use
By The Federal Government and
Operated By The Federal Government
Pl=Privately Owned, Leased And
Operated By The Federal Government

PlmPrivately Owned, Indian Land

FlmFederally Owned, Indian Land

C=County

Dm=District

Mm=Municipal

PmPrivate

Sm=State
liem Vi~Type of Regulatad Wasta Activity:

{A) Hozardous Wasts Activity: Mark the
appropriate box(es) to show which hazardous
wastz activities are going on at this
installation.

(1) Generator: (a) If you generate a
hazardous waste that is identified by
characteristic or listed in 40 CFR Part 281,
mark an “X" in this box.

(b) in addition, if you generate less thon
2000 kilograms of non-acutely-hazardous
zqstc per calendar month, maork an “X” in

iz

(2) Transporter: If you move hazardous
‘waste by air, rail, highway. or water then
mark an “X" in this box. All transporters .
must complete Item VIIL Transporters do not
have to complete Item X of this form, but
must sign the certification in Item XI. Refer to
Part 283 of the CFR for an explanation of the
Federal regulations for hazardous waste

transporters. .

{3) Tmaler/Slomr/Dfsp&'n;: If you treat,
store or dispose of regulated hazardous

and 205 of the CFR for an explanation of the
Federal regulations for hazardous waste
facility owners/operators.

(4) Underground Injection: Persons who .
generate and/or treat or dispose of hazardous
waste must place an “X" in this box if an
injection well is located at their installation.
An injection well is defined as any hole in the
ground, including septic tanks, that is deeper
than it is wide and that is used for the:
subsurface placement of fluids.

(5) Market or Burn Hazardous Waste Fuel:
If you market or bum hazardous waste fuel,
place an “X” in this box, Then mark the .
appropriate boxes underneath to indicate
your specific activity. If you mark “Burner”
you must complete item VI —'Type of
Combustion Davice.”

Nots.—Generators are required to notify
for waste-as-fuel activities only if they
market directly to the burner.

“Other Marketer” is defined as any person,
other than the generator marketing his
hazardous waste, who markets hazardous
waste fuel.

(B) Used Oil Fual Activities: Murk an “X”
in the appropriate box{es) below to indicate
which used oil fuel activities are taking place
at this installation.

(6) Off-Specification Used Oil Fuel: If you
market or burn off-specification used oil,
placs an “X" in this box. Then mark the
appropriata boxes underneath to indicate
your specific activity. If you mark “Burner”
you must complete ltem VIl~Type of

. Combustion Devica.”

. Nots.~—Used oil generators are required to
notify anly if marketing directly to the burner.

. “Other Marketer” is defined as any person,
other than a generator marketing his or her
used oil, who markets used oil fuel.

(7) Specification Used Oil Fuel: If you are
the first to claim that the used oil meets the
specification established in 40 CFK Part
2€68.40{e) and is exempt from further
regulation, you must mark an “X" in this box.

Item VIi—Waste-Fuel Burning: Type of
Caombustion Davice: . -

Enter an “X” in all appropriate boxes to
indicate type(s) of combustion devices in
which hazardous waste fue! or off-
specification used oil fuel is burned. (Refer to
definition section for complete description of
each device.) "

Item VIl[—Mode of Transportation: '

Complete this item only if you are the
transporter of hazardous waste. Mark an “X"
in each appropriate box to indicate the
method(s) of transportation you use.

Jtem IX—First or Subsequent Notification:
Place an “X" in the appropriate box to
indicate whether this is your firstor a
subsequent notification. If you have filed a
previous notification, enter your EPA
Identification Number in'the boxes provided.
Nate.—When the owner of a facility
changes, the new owner must notify U.S. EPA

Number. Because the U.S. EPA ID Number is
“site-specific,” the new owner will keep the
existing ID number. If the facility moves to
another location, the owner/operator must
notify EPA of this change. In this instance a

-new U.S. EPA Identification Number will be

assigned. since the facility hes changed
locations.

Item X—Dncrip'lion of Hazardous Waste:

(Only persons involved in hazardous waste
activity (Item VI(A)) need to complete this
item. Transporters requesting a U.S. EPA
Identification Number do not need to
complete this item, but must sign the
“Certification” in Item XI.)

You will need to refer to Title 46 CFR Part
261 (enclosed) in order to complete this
section. Part 261 identifies those wastes that
EPA defines as hazardous. If you need help
completing this section please contact the
appropriate addressee for your state as listed
in Section LI(C) of this package.

- Section A~If you handle hazardous wastes

that are listed in the “nonspecific sources"”
category in Part 261.31, enter the appropriate
4-digit numbers in the boxes provided.

Section B—If you handle hazardous wastes
thet are listed in the “apecific industriel
sources” category in Part 261.32, enter the
appropriate four-digit aumbers in the boxes
provided. -

Section C—If you handle any of the
“commercial chemical products” listed as

- wastes in Part 261.33, enter the appropriate

four-digit numbers in the boxes provided.
Section D—Disregard, since EPA has not
yet published infectious waste regulations.
Section E~If you handle hazardous wastes
which are not listed in any of the categories
above, but do possess a hazardous
characteristic, you should describe these
wastes by their hazardous characteristic. (An
explanation of each characteristic found at

. Part 261.21-261.24.) Place an “X" in the box

next to the characteristic of the wastes that

you handle. :

Item Xt—Certification; 7
This certification must bs signed by the

owner, operator, or an authorized
representative of your installation. An

.“authorized representative” is a person

responsible for the overall operation of the
facility (i.e., a plant manager or
superintendent, or a person of equal
responsibility). A/l notifications must include
this certification to be complete.

V. Definitions”

The following definitions are included to
help you to understand and complete the
Notification Form:

Act or RCRA—means the Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, as
amended by the Hazardous and Solid Waste
Amendments of 1984, 42 U.S.C. Section 6901
et seq.

Authorized Representative~means the
person responsible for the overall operation
of the facility or an operational unit (i.e., part
of & facility), e.g., the plant manager,
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luperlntenden! or person of eqniva!enl
responsibility.

. Boiler—~means an enclosed device using
controlied flame combustion and having the
Jollowing characteristics:

(l) ‘!'he unit has physical provisions for

and exporting energy in the form
of nleam. ieated fluids, or heated gases;

(2) The unit's combustion chamber and
primary energy recovery section(s) are of
integral design (i.e., they are physically
fom;ed into one manufactured or assembled
unit});

(3) The unit continuously maintains an
energy recovery efficiency of at least 60
percent,-calculated in terms of the recovered
energy compared with the thermal value of
the fuel: and

(4) The unit exports and utilizes at least 75
‘percent of the recovered energy, calculated
on an annual basis (excluding recovered heat
used internally in the same unit to, for
example, preheat fuel or combustion air or
drive fans or feedwater pumps).

Burner—means the owner or operator of &
utility boiler, industrisl boiler or industrial
furnace that burns waste-fuel for energy
recovery and that is not regulated as a RCRA

hazardous waste incinerator. ‘

°  Disposal—means the discharge, deposit,

injection, dumping, spilling, leaking, or :

placing of any solid waste or hazardous
waste into or on any land or water so that

such solid waste or hazardous waste or any

constituent thereof may enter the
environment or be emitted into the air or
discharged into any waters, including ground
waters.

Disposal Facxh{y—meuno a facility or part

of a facility at which hazardous waste is

- intentionally placed into or on any land or
water, and at which waste wxll mmlm after
closure.

EPA Identification {I.D.) Numben—mem
the number assigned by EPA to each
generator, transporter, and treatment,
storage, or disposal facility.

Facility—means all contiguous land. and
structures, other appurtenaces, and
improvements on the land. used for treating,
storing, or disposing of hazardous waste. A
facility may consist of several treatment,
storage, or disposal operational units {e.g.,
one or more landfills, surface impoundments,
or combinations of them).

Generator—means any person, by site,
whose act or process produces hazardous
waste identified or listed in Part 261 of this

chapter or whose act first causes a hazardous

- waste to become subject to regulation.

Hazardous Waste—means & hazardous
waste as defined in 40 CFR Part 261.

Hazordous Waste Fuel—means hazardous
waste and any fuel that contains hazardous

waste that is burned for energy recoveryina -

boiler or industrial furnace that is not subject
to regulation as a RCRA hazardous waste

* incinerator. However, the following

hazardous waste fuels are subject to
regulation as used oil fuels:

{1) Used oil fuel that is also a hazardous
waste solely becasue it exhibits a
characteristic of hazardous waste identified
in Subpart C of 40 CFR Part 261, provided it is
not mixed with hazardous waste; and

{2) Used oil fuel mixed with hazardous -
wastes generated by a small quantity
generator subject to 40 CFR Part 261.5.

Industrial Boiler—means a boiler located
on the site of a facility engaged in a
manufacturing process where substances are
transformed into new products, including the
component parts of products, by mechanical
or chemical processes.

Industrial Furnace—means any of the
following enclosed devices that are integral
components of manufacturing processes and
that use controlled flame combustion to
accomplish recovcry of materials or energy:
cement kiins, lime kilns, aggregate kilns
{including asphalt kilns), phosphate kiins,
coke ovens, blast furnaces, smelting furnaces,
refining furnaces, titanium dioxide chioride
process oxidation reactors, and methane
reforming furnaces {and other devices as the
Administrator may add to this list).

Marketer—~means a person who markets
hazardous waste fuel or used oil fuel.
However, the following marketers are not
subject to waste-as-fuel requirements :
(including notification) under Subpnm Dand
E of 40 CFR Part 268:

{1) Generators and initial mlporten {i.e.
transporters who receive hazardous waste or
used oil directly from generators including
initia] transporters who operate transfer
stations) who do not market directly to
persons who bumn the fuels; and

{2} Persons who market used oil fuel that
meets the specification provided under 40

. CFR 286.40{e} and who are not the first to

claim the oil meets the specification.

Off-Specification Used Oil Fuel—~means
used ol fuel that does not meet the
specification provided under 40 CFR
268.40{e).

Operotor—means the person responsible
for the overall operation of a facility.

Owner—means.a person who owns a
facility or par{of a facility, including land
owner.

Specification Used Oil Fuel--means used
oil fue! that meets the specification provided
under 40 CFR 286.40(e).

Storage—means the holding of hazardous
waste for a temporary period. at the end of
which the hazardous waste is treated.

- disposed of, or stored elsewhere.

Transportation—means the movement of
bhazardous waste by air, rail, highway, or
water.

Tmnspamn—meam & person engaged in
the ofl-site transportation of hazardous waste
by air, rail, highway, or water.

Treatment—means any method, technique,
or process, including neutralization, designed
to change the physical, chemical, or
biological character or composition of any
hazardous waste so as to neutralize such
waste, Or 30 as to recaver energy or material
resources from the waste, or so as to render
such waste nonhazardous, or less hazardous;
safer to transport, store or dispose of: or
amenable for recovery, amenable for storage,
or reduced in volume.

Used Ojl—msans any oil that has been
refined from crude oil, used, and as a result
of such use, is contaminated by physical or
chemical impurities. Wastes that contain oils
that have not been used (e.g., fuel oil storage
tank bottom clean-out wastes) are not used
oil unless they are mixed with used oil.

Used Oil Fuel~means any used oil burned
{or destined to be burned) for energy
recovery including eny fuel produced from
used oil by processing, biending or other
treatment, and that does not contain
hazardous waste {other than that generated
by a small quantity generator and exempt
from regulation as hazardous waste under
provisions of 40 CFR 261.5). Used oil fuel mey
itself exhibit a characteristic of hazardous
waste and remain subject to regulation as
used oil fuel provided it is not mixed with
hazardous waste.

Utility Boiler—mgans a boiler that is used
to produce electricity, steam or heated or
cooled air-for sale. )

Woste Fuel—means hazardous waste fuel
or off-specification used oil fuel.

[FR Doc. 85-27903 Filed 11-27-85; 8:45 am)
BILLING CODE S500-30-

2
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ENVIRONMENTAL PROTECTION
AGENCY

40 1CFR PARTS 260, 281, 266, 270, and
27 :

[SWH-FRL 2873-5] ~.

Hazardous Waste Maimagcmem
System; Recyclsd Usad Ol Standards

AQENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: Section 3014 of RCRA, as
amended, requires EPA to establish
standards for used oil that is recycled,
or “recycled oil.” Pursuant to this
directive, EPA is today proposing
standards for generators and
transporters of recycled oil, and owners
and operators of used oil

facilities. The standards would include
tracking requirements when used oil is
shipped off-site for recycling, and
facility management requirements when
used oil is stored prior to recycling.
Recycled oil used as fuel would be
subject to cartain regulations, except
that fuel meeting a specification for
toxic contaminants and flashpoint
would be exempt from regulation. Uses
of recycled oil that constitute disposal
would be regulated as land disposal, but

road oiling would be prohibited outright.

This proposal is closely related to the

ﬁmpowdlisungofusedoilun

azardous waste, also in today's Federal
Rogister. The rules proposed today for
used oil that is recycled would only
apply to used oil covered by the listing,
{except that household generated used
oil would also ba regulated when
aggregated or accumulated for
recycling).
DATES: EPA will accept public
comments on this proposal until fanuary
28, 1988, Public hearings will be held to
obtain publi¢ comments on this proposal
and the proposal to list used oil as a
hazardous waste (appearing elsewhere
in this Federal Registsr) on fanuary 8,
10, and 18 of 1888, The lacations for the
public hearings are provided below; for
additional information on the public
hearings, see Part Four, Section III o
this preamble. .

ADDReSSES: EPA will hold public
hearings at the following locations: -

s January 8, 1986-~Holiday Inn, North Park
Plazs, 10650 North Central Expressway,
Dallas, Texas 75231 (Phone: 214/373-6000)

s January 10, 1888—Ramada Renaissance,
55 Cyril Magnin Street (One block north of
5th & Market), San Francisco, California
94102 (Phone: 415/392~-8000)

® January 16, 1966-—Depariment of Health
and Human Services, North Auditorium (“C"

Street entrance), 330 Independence Ave., SW,
Washington, DC 20201

Comments on this proposal should be
mailed to the Docket Clerk (Docket No.
3014, Standards of Recycled Qil}, Office
of Solid Waste (WH-562), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 204860,
Comments received by EPAmay be .
inspected in Room S-212, U.S. EPA, 401
M Street, SW., Washington, DC, from
9:00 a.m. to 4:00 p.m. Monday through
Friday, excluding holidays. .

FOR FURTHER INFORMATION CONTACT:
The RCRA Hotline, call toll free at {800)
424-9348 or at (202) 382-3000. For
technical information, contact Michael
Petruska, Environmental Protection
Spacialist, Waste Management and
Economics Division, Office of Solid
Wasts, (WH-565A), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20480, Telephone: (202)
382~7817. Single copies of the proposal
may be obtained by calling the RCRA
Hotline at the number above.
SUPPLEMENTARY INFORMATION:

This preamble discussion is organized
into four major Parts. Part One
summarizes the legal authority for
today’s proposal, explains how this -
proposal follows from previous EPA
rulemakings, and includes a statement
as to the general policy EPA has
followed in developing today's proposal.
Part Two goes the proposed
rules section-by-section. For each
section, the provision is explained and
the rationale for the provision is
preseated. Part Three summarizes the
impacts of this proposal, if adopted as
proposed today, on State ous
waste programs, on the used oil
recycling industry, on the economy in
general, and on small businesses. Part
Four includes a general request for.
public comment on this proposal, lists .
the titles and where applicable the NTIS
number of the major background
documents used by EPA in developing
the proposal, and provides information
on the upcoming public hearings.

Note~This proposal is one of three
regulatory actions being taken this month by

. EPA concerning used oil. In today’s issue of

the Federal Register, this proposal for
recycled oil is accompanied by a separate
proposal to list used oil as a hazardous
waste. Further, EPA has promulgated in final
form its “Phase I" rules for the burning and
blending of used oil {and hazardous waste)
fuels. [Proposed January 11, 1985 at 50 FR
1684.] At this writing, it appears likely that
the final Phase I rule will appear in the same
Federal Register as the proposals for recycled
oil and for listing used oil as hazardous  _
wazte. For that reason, this preamble refers

to the final Phase I rule ashairiné been
“recently promulgated,” but does not refer 1o
Federal Register pages in the citations.

Preamble Outline

PART ONE—~INTRODUCTION AND
BACKGROUND
L Legal Authority
A. General
B. Listing as hazardous waste

" C. Generation and transportation prior to

recycling
D. Facility standards and permitting for
recyclers :
1L Preceeding Rulemakings
A. December 18, 1978 proposal
B..May 19, 1980 rules
C. Final “solid waste” rule
D. Burning and blending rules
E. New tank storage requirements
L. EPA's Proposed Policy for Regulating
Used Oil that is Recycled
PART TWO--DETAILED DISCUSSION OF
CONTROLS PROPOSED FOR USED OIL
THAT IS RECYCLED
L Applicability and Scope of Part 268,
Subpart B

A. Definition of “recycled oil”
1. Scope of activities
2. Mixtures -

B. Recycled ail subject to-Part 266, Subpart
E : .

1. Gensral
2 Household waite, when aggregated
3. Oil recovered from waste watsr
C. Conditional exemptions for certain
recycled oils
- 1. Specification fuel
2 Asphalt paving material, - ‘
D. Overview of standards and “burden of
proof” issues .
E. Authorization to manage recycled oil
F. Definitions and general provisions
IL. Standards for Generators of Recycled Oil
A. Small quantity recycled oil generators

1. Requirements
2. The separate small quantity limit for -

recycled oil
3 Selection of 1,000 kilograms as the

limit

4. Regulation when collected
B. Large generators

1. Applicability

2 Identification rumbers

3. On-site management

4. Shipments off-site

8. Reports :
11 Sdht!l:dardl for Transporters of Recycled

A. Applicability
1. General
2. Mixture issues
3. Storage-facilities
B. Identification numbers
C. Discharges
D. Manifested shipments
E. Shipments without manifests
1. Records of acceptance

® 2 Delivery

3. Records of delivery
IV. Standards for Owners and Operators ot
Used Qil Recycling Facilities
A. Applicability and general approach to

_ regulation -
B. Waste analysis requirements
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1. Parameters
2 Analysis plans
_ C. Acceptance of recycled oil from off-site
1. Manifested recycled oil
2. Unmanifested recycled oil
3. Receipt of hazardous waste mixtures
D. Storage in tanks
1. General
2. Revisions to the tank ltandards
8. Reclamation in tanks
E. Uses constituting disposal
F. Buining for energy recovery
1. Facility standards -~
2. Fuel transportation
3. On-site burning of de minimus
quantities
G. Corrective measures R
V. Permitting of Used Oil Recycling Fnd!inn
A, Eligibility for permit-by-rule
1. General exclusions from the permit-by-
rule
2. Case-by-case exclusions
B. Requirements of the permit-by-rule
C. Modifications to and duration of the
permit-by-rule
D. Interim Status for Used Qil Recycling
Facilities
1. General ~
2. Permit applications
3. Alternatives considered
E. Enforcement
V1. Proposed effective dates
A. General
B. Prohibition on dust suppression
C. Tank system neeondary containment
standards
PART THREE—ADMINISTRATIVE.
ECONOMIC, AND ENVIRONMENTAL
IMPACTS ]
L State Authority
A. Applicability of rules in authorized
States
B. Effect on State authorizations
11 Relationship of today's proposal 1o certain
other EPA programs
A. PCB program
B. SPCC program
C. NPDES program
1L Regulatory Impact Analysis—Executive
Order 12201
A. Purpose
B. Methodology
1. Data collection
2. Economic methodology
3. Benefits methodology
4. Limitations
C. Results
1. Macroeconomic impacu
2. Microeconomic impacts
3. Benefits .
V. Regulatory Flexibility Act
V. Paperwork Reduction Act
PART FOUR—PUBLIC COMMENTS,
BACKGROUND DOCUMENTS, PUBLIC
HEARINGS AND LIST OF SUBJECTS
1. Solicitation of Public Comments
1L Availability of Background Documents
Il Announcement of Public Hearings
*V. List of Subjects

PART ONE—INTRODUCTION AND
BACKGROUND

_I.LasalAm!mrity _

A. Generol

Subtitle C of the Resource
Conservation and Recovery Act (RCRA
or “the Act”) as amended by the
Hazardous and Solid Waste
Amendments of 1884, requires EPA to
identify wastes that may pose a
substantial hazard to human health or
the environment, and to regulate .
hazardous waste from initial generation
through end disposition.

The Congress, in passing the Used Oil
Recycling Act of 1880 (Pub. L. 86-483),
and the Hazardous and Solid Waste
Amendments of 1984 (“the 1984
Amendments"}, supplemented the basic
requirements for regulation of hazardous
waste with certain special requirements
for used oil, These requirements are
found in section 3014 of the Act.}
Section 3014(a) retains the language of

section 7(a} of the Used Oil Recycling
Act:

« « » The Administrator shall promulgate
regulations . . . as may be necessary to
protect the public health and the environment
from hazards associsted with recycled oil. In
developing such regulations, the
Administrator shall conduct an analysis of
the economic impact of the regulztions on the
oil recycling industry. The Administrator
shall ensure that such regulations do not
discourage the recovery ormcychng of used
oil. .

Section 242 of the 1984 Amendments
also added the following phrase to the
above peragraph, “consistent with the
protection of human health and the
environment,” to make it clear that .
protection is of prime concern under
section 3014, and that certain recycling
practices may indeed be discouraged by
regulation if necessary to ensure an
adequate level of protection. [See HR.

Conf. Rep. No. 1133, 88th Cong., 2d Sess.

114 (1984).] .
B. Listing as Hazardous Waste

Section 3014(b) requires the
Administrator to propose whether o list
or identify used crankcase oil as a
hazardous waste under section 3001 of
RCRA by November 8, 1985. A final
determination as to listing all used oils

is required a year later. As explained in - - hi

detail in the Fedearal Register notice
accompanying this one, EPA is
proposing that used oil be listed as a
hazardous waste under section 3001 of
the Act.

* Priot to the 1084 Amendments, the used oil
requiremants ware found ia seotion 3012 of the Act.

C. Gene}utmn and Transportation Prior
to Recyclmg

Section 9014(::) providea special
guidance %o EPA for promulgation of
regulations pertaining to generation and
transportation of used oil identified or
listed as hazardous waste that is
recycled. First, section 3014(c){1) states
that standards promulgated under
sections 3001{d) and 3002 of RCRA for
generators {including generators of
between 100 and 1000 kilograms of
hazardous waste per month), and 3003
for transporters of hazardous waste
shall not apply to used oil thatis -
recycled. Section 3014(c)(2) requires
EPA, by November 8, 1988, to:

. « promulgate such standards regarding
the generation and transportation of used oil
which is recycled as may be necessaryte ¢
protect human health and the envirnnment.

This directive is qualified by the
following additional guidance in section
3014(c}(2):

(1) EPA must consider, in
promulgating regulations for generators,
impacts on “environmentally acceptable
types of used oil recycling,” and on
“small quantity generators” and
“generators’which are small
businesses.”

{2} Under certain conditions explained
.in detail below in this preamble, EPA
must not impose manifest requirements
for shipments of used oil sent for
recycling.

Section 3014({c){3) requires that any
transporter rules promulgated by EPA
{for used oil identified or listed as a
hazardous waste being taken to
recyclers) include, as 2 minimum, the
requirement that the {ransporter deliver
the oil {0 a facility permitted under
section 3005 of RCRA to manage
hazardous waste or {as described .
below) permitted by rule under section
3014(d) {0 recycle used oil.

EPA has developed the regulations for
generators and transporters with the
presumption that the existing hazardous
waste regulations should apply, except
as saction 3014{c) provides otherwise.
The basis for this presumption is that
even though recycled oil is exempt from
sections 3001{d), 3002, and 3003 {because
of the more specific requirements of
section 3014{c}]. the ultimate standard in
section 3014(c) is to protect human
ealth and the environment, J.e., the
same standard as applies under sections
3001(d)-3003. :

" D. Facility Standards and Permitting for

Recyclers

Section 3014{d) of the Act provides
that the owner or operator of a facility
which recycles used oil identified or
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listed as a hazardous waste is “deemed
to have a {RCRA] permit” for all such
treatment or recycling (and any
associated tank or container storage),
provided that the owner or operator
complies with the section 3004
slandards promulgated by EPA for

za ri:ux’i waste faciliiiies. Eann;s
authorized to permit oil recy
facilities individually when deemed

neceszsary to protect human healthor .

the environment.

H. Preceding Rulsmakings

The following summarizes, for the
reader’s convenience, previous EPA
preposals concerning used oil. Persons
‘who submitted comments pursuant to
any of thess proposals should, if they
wish for EPA to consider the comments,
re-submit them at this time. [Due to the
time that has passed since these
proposals appeared in the Federal
Register and the new supporting data
available for today's proposal, EPA will
not consider comments previously
submitted without re-submittal.]

A. Dacember 18, 1978, Proposal

On December 18, 1978, EPA proposed
regulations to protect human health and
the environment from the improper
management of hazardous waste (see 43
FR 58948-59028). The proposed .
regulations included: (1) Criteria for
{dentifying and listing hazardous
wastes, and & hazardous waste list; (2)
standards applicable to generators and
{ransporters of hazardous wasteto . °
ensure proper recordkeeping, reporting,
labeling, containerization, and use of a
fransport manifest for these wastes; and
{8) performance, operating, and design
standards applicable to persons who -
treat, store, or dispose of hazardouns

waste. In the proposed rules, EPA would"

have listed all used oils as hazardous
waste, :

The proposed rules contained special
provisions which exempted from
regulation most recycled hazardous
wastes. However, there were two
exceptions from this exemption which .
affected used oil. First, if the material .
being recycled was reused beneficially
in a manner that constitutes disposal
and was either a listed hazardous waste
or exhibited any of a set of :
characteristics (i.e., ignitability,
corrosivity, reactivity, or Extraction
Procedure (EP) toxicity), the material
was subject to the hazardous waste
regulations. This provision would have
subjected to the hazardous waste rules
most used oil applied to the land (e.g.
used ofl used as road oil, dust ‘
suppressant, pesticide carrier, etc.). Thé
second exclusion affecting used oil dealt
with the reuse of certain oils as fuel. -

Specifically, the regulations stated that
waste lubricating, waste hydraulic,
waste transmission fluid, and waste
cutting oils when burned or incinerated
as a fuel would also be subject to the
hazardous waste regulations. .

' B. The May 19, 1980 Rules

On May 19, 1980, EPA issued final
hazardous waste rules for many of the
regulations it proposed in 1978. .
However, the Agency deferred the
listing of used oil as a hazardous waste,
pending development of standards
specific to the transportation, treatment,
storage, disposal, and recycling of used
oil. [See 45 FR 33094-33005.] Under the
May 19 rules, used oil is a hazardous
waste only if it exhibits one or more of
the characteristics of hazardous waste: -
Ignitability, corrosivity, reactivity, or EP
toxicity (see 40 CFR Part 261, Subpart
C). The rules also indicated, however,
that only listed hazardous wastes and
hazardous sludges would be subject to
the hazardous waste rules when .
recycled. The net effect of these

deferrals and exemptions was to subiect'

to the hazardous waste rules only used
oil that both exhibits one or more of the
above characteristics and is not -
recycled (i.e., is disposed of). Because:
relatively little used oil meets both of
these conditions, most used oil was not

* brought under the control of the federal

Dazarg us waste program by the May 19
ess : : :

C. Final “Solid Waste” Rule

On January 4, 1885, EPA promulgated .,

a final rule to amend its existing
definition of “solid waste” used in

regulations implementing Subtitle C of .
RCRA. Among other things, this rule = -

dealt with the question of which
materials ars solid and hazardous
wastes when they are recycled; this rule
also specified general and specific
atandards for various types of
hazardous waste recycling activities. -
See 50 FR 614-668. The final solid waste
rule is relevant with respect to today's
proposal because, as explained below,
EPA presumes that except as section

2 On March 16, 1983, EPA published enforcement
guidance to halp implement the May 18, 1980 rules.
[Sen 48 FR 11157-11160.] The Agancy memorand
etermining when S werte eong beaed was 4

i & waste being was L.
legitimately & “fuel” and so exempt from
regulations vs. when & waste is being burned for”
destruction (disposal}, and so subject to the
hazardous waste incineration rules in 40 CFR Parts
264 and 288, Subpart O. This is relevant fir used oil
becauss used oil is sometimes used tomask the
disposal of hazardous spent chlorinated solvents.,

¢ . As explained at 48 FR 11150-11100, mixtures of . .
spent hazardous chlorinated soivents and used ofls

are generally subject to the hazardous waste rules
when burned, unless each spent solvent in the -
mixture has significant energy value (as-generated).

3014 provides otherwise, the existing
hazardous waste standards apply. The
requirements for recycled hazardous
waste (termed “recyclable material™) in
40 CFR 261.6, then, are used as a starting
point in the determination as to what
mlfmements should apply to recycled

o . .

D. Burning and Blending Rules

Section 3004 (q), {r). and (s} of RCRA
require EPA to establish regulations for
hazardous waste burned for energy
recovery by November 8, 1988. Since
section 3014(d) of RCRA provides that
recycled oil must be managed under the
section 3004 standards, EPA has
undertaken an effort to regulate
hazardous waste and recycled oil fuels
simultaneously. [The legislative history
of the “burning and blending”.
amendments states that such an .
approach was expected. See H.R. Rep.
No. 98-198, 98th Cong., 15t Sess., at 39
(1983).] o )

On January 11, 1985, EPA proposes-
“Phase 1" of its rules for burning and
blending of hazardous wastes and used
oil. {See 50 FR 1684~1723.] The rules, as
recently promuigated in final form,
requira that anyone buming or
producing & fuel made from used ojt
notify EPA of their waste-as-fuel
activities. The rule also establishes the

;:lelfwing fule spetification for used oil

Tm.st.-—UseoOn.Fua.Saeamamn"

Conatitsert/property ASowebie iovel
A . S ppm i
(o o WOE—— Y Y T )
Chromium, 10 ppen mesismum.
Leag 100 ppm masdenum,
Flashpoint 100 °F mink
[, W——p Y. F Y T Y
Persons producing used oil fuel

meeting this specification may market
the fuel to any burner or to another
processor, provided that he can
document that the fuel meets the -
specification and he complies with
certain recordkeeping provisions.®
Persons producing fuel not meeting th.
specification are allowed to market the
“off-specification” fuel only to owners
and operators of industrial boilers and
furnaces who have complied with the
notification requirement (and certain
other administrative requirements)
described above. Shipments of “off -
specification” fuel havetobe.

‘ accompa_nied byan inyoiee bearinga

- '&mmummuednomy.
specification fuel are not subject to any of the Phase
1 requirements. . : .
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notice that the fuel is subject to EPA
regulations. -

The Phase I rule is an interim -
Eea“spu;e. The rtt'xles propo‘siegl !om and

e “Phase II"” burning and blendi
rules (acheduled for proposal early next
year) would incorporate parts of and
ctherwise expand the Phase ! rule to
cover activities besides burning and
blending. Today's proposal would alter
the scope or form of some of the final
Phase I rules, and these proposed
changes are discussed below.

E. New Tank Storoge Requirements

EPA's basic storage rules were
promulgated on January 12, 1981 at 46
FR 2802-2887. On June 286, 1885 EPA
proposed revisions to the tank portion of
the storage rules [50 FR 26444-26504];
the Agency cited as its basis for the
proposal certain deficiencies in the
current rules. [Id. at 26447-48.) These
proposed requirements are relevant with
respect to today's proposal for recycled
oil because:

* As described above and in more -
detail in later sections of the preamble,
the general hazardous waste rules are
the proper starting point in determining
what requirements should apply to-
recycled oil; and

¢ Tank storage is the predominant
storage method throughout the used oil
recycling industry. . ,
Therefore, changes in the hazardous
waste storage regulations will have
significant impacts on how EPA
regulates used oil storage.

As described in Section III, Part Three
of this preamble (“regulatory impacts”
section) and in the Regulatory Impacts
Analysis for this proposal {Chapters
V.A. and V.B. in particular), the storage
portions of today’s proposal account for
a large portion of the total costs of the
rules, but only a relatively small fraction
of the risk reduction or benefits we
expect to achieve. This is partly becanse
of the great uncertainty inherent in
trying to accurately quantify the many
factors that determine the risk posed by
various storage methods. [See the
Background Document for the
Regulatory Impacts Analysis for a
discussion of uncertainties in the .
analysis.] Nonetheless, other parts of the
proposal appear to achieve greater
benefits compared to associated
compliance costs than do the storage
sections.

EPA has considered whether the
proposed storage rules could be made
more cost-effective. We have, however,
only limited flexibility concerning the
level of regulation we impose. First,
RCRA section 3014 requires that, in
general, used oil recycling facilities are

to be regulated the same as hazardous
waste facilities under section 3004.¢ The
recently proposed revisions to the
-hazardous waste tank standards [50 FR
26444-26504; June 26, 1885] would make
-the rules more stringent; the cost of
these new requirements are included in
the cost and regulatory impact studies
accompanying today's proposal and in
fact account for much of the total costs
of today's proposal. We are currently
considering comments received on the
june 26 proposal, and should we
determine that requirements less costly
than we proposed are adequate for
hazardous waste facilities, the rules for
used oil recyclers would be revised
accordingly. Also, the Agency
specifically solicits comments on
whether storage standards for used oil
can be based on the interrelationship
between engineering, location, and
waste-related factors. EPA requested
comment on this type of approach for all
tank storage situations on June 26 [see
50 FR 26452, “alternative regulatory
strategy number 2,"). We indicated that
we have some administrative concerns
with this type of approach [Id}; but we
remasin interested in the possibility of
tailoring requirements to match controls
with hazard-related factors.

Second, under the special RCRA
section 3014{c) authority, EPA has today
proposed a special, reduced set of
storage standards for recycled oil
generators to minimize adverse small
business and recycling impacts. We
believe that today’s proposal
accomplishes the section 3014(c) goal of
protecting human health and the
environment without causing significant
adverse impacts on generators. We
request comment on whether the
proposal strikes the appropriate balance
between ensuring protectiveness and
minimizing adverse impacts on recycled
oil generators. Further, the reader will
note that in Section I1.B. of Part Two of
this preamble, we solicit comments on
certain alternatives suggested by the
public pursuant to the June 26 proposal;
we will consider these suggestions and
any submitted per today's proposal to
determine whether sufficient protection
can be achieved in ways less costly than
we propose today.®

4 Section 3014(c) exampts recycied oil from RCRA
sections 3001(d) through 3003, but not from Section
2004, The House Report {HR. Conf. Rep. No. 1133,
96th Cong.. 2d Sess. 114 {1984)] states that this was
to ensure that used oil recycling facilities would be
regulated under the same substantive standards as
other hazardous waste facilities.

S After secing today's proposal, persons who
submitted comments per the juns 28 proposal may
wish to revise and re-submit comments concerning
used oil tank regulations.

IIL EPA's Proposed Policy for
Regulating Used Oil That Is Recycled

EPA's proj .sed policy and rationale
for regulatieg used oil that is recycled is
as follows:

¢ Used oil meets the criteria
established in 40 CFR Part 261 for listing
& waste as hazardous;

* Certain hazardous waste recycling
activities have been found to pose
hazards and, therefore, need to be
regulated; and

* Absent special considerations, i.e.,
the special requirements of section 3014,
used oil that is hazardous and that is
recycled requires the same level of
regulation as other recycled hazardous
wastes. .

The Agency’s basis and rationale for
listing used oil s a hazardous waste is -
discussed in detail in the Federal
Register notice that accompanies this
one. The next Part of this preamble
discusses the requirements proposed for
used oil that is recycled. The reader
should note that an underlying premise
throughout the discussion to follow is
the last point above; that is, absent
special considerations in Section 3014
{and accompanying legislative history),
recycled used oil is to be regulated as
are other recycled hazardeus wastes.
And as a final point, EPA has
determined that used oil mixed with
other hazardous waste should not be
eligible for the special Section 3014
standards, but rather should be
regulated under the existing hazardous
waste rules.® This is discussed in more
detail in the next Part of the preamble,
as are means the Agency intends to use
in disﬁnfulshing between used oil and
uzed oil/hazardous waste mixtures.

PART TWO-—DETAILED DISCUSSION
OF CONTROLS PROPOSED FOR
USED OIL THAT IS RECYCLED

L. Applicability and Scope of Part 268,
Subpart E : )

Under today's proposal, the standards
for used oil that is recycied would be
placed in 40 CFR Part 266, Subpart E.?
This section explains the applicability
and scope of Part 268, Subpart E.

A. Definition of “recycled oil”

Section 1004{37) of the Act defines

. “recycled oil” as:

¢ This policy would alter the regulatory
requirements for certain mixtures from the
requirements recently promulgated in the final
Phase { burning and blending rule: the reasons for
these proposed policy changes are explained in the
next Part of the preamble.

7 The term “used oil" is denned and discussed
fully in the Fodeea! Registsr notice accompanying
this one ie. the used oil listing proposal. i
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« « « any used oil which is rensed., following
{ts original use, for any purposa (including the
purpose for which the oil was originally
used). Such term includes oil which is re-
refined, reclaimed, bumed, or reprocassed.”

EPA, is proposing a regulatory
definition (40 CFR §260.10) for “recycle
oil” as follows: :

“Recycled oil” means used oil that is either
burned for energy recovery, used to produce
a fuel, reclaimed {including used oil thatis _-
reprocessed or re-refined], or otherwise
recycled, or that is collected, accumulated,
stored, transported, or treated prior to

{1) [Reserved to define specific types of
burmning considered to be recycling.]

{2) The tarm include mixtores of recycled
oil and other material, but not mixtures
containing hazardous waste {other than used
ST tota} bajobens fo presamed fo be mixed
of tota ogens to
with chlorinated hazardous waste listed in
Part 261, subpart D of this Chapter. Persons
may rebut this presumption by demonstrating
that the used oil has not been mixed with -
hazardous waste. EPA will not presums
mixing has occirred if the used oil does not
contain significant concentrations of
chlorinated hazardous constituents listed in
Appendix VI of Part 261 of this chapter.

1. Scope of activities: The statutory
and regulatory definitions ara similar in
terms of the generic used oil recycling
activities they include. Used oil that is
either re-refined or “reproceszed” is
within the scope of the definition. We
have used the broad term “reclaimed” to
cover all processing or trsatment
activities where usable materials such
as fuels or lubricents are recovered from
used oil. {“Reclamation” is the ferm
used in the hazardous waste regulations
{o describe such activities. See
§ 281.1(c){4) and 50 FR 633-634; January
4, 1985.} Burning used oil for energy
recovery is also within the scope of the
proposed definition. EPA has reserved
“paragraph (1)" in the definition to
define tha specific types of burning that
will be considered recycling. In the
hazardous waste rules, EPA has used a
tripartite division to classify combustion
units: incinerators, boilers, industrial .
furnaces. [50 FR 625-628; January 4,
1885,] Hazardous waste with significant
energy (Btu) value, as defined in
enforcement guidance published March
16, 1983 at 48 FR 11157-11160, is
considered to be recycled when burned
in a boiler or industrial furnace {or used
to produce a fuel bound for such
burning). [See 50 FR 629-833; January 4,
1985.] EPA will be reconsidering this
classification scheme with respect to
used oll in the Phase II burning proposal,
due early next year, because used oil is
often bumned in devices that do not
neatly fit into any of the sbove three
categoties (e.g., diesel engines and space

" {in the listing

heaters) and because used oil may often
be burned as a legitimate supplementary
fuel in zolid and hazardous waste - -
incinerators. Until we can reconsider
this policy, the general policy (described
above) established for hazardous waste
would apply.

Finally, EPA considers used oil that is
being managed {e.g., collected, stored)
prior to recycling to fall within the scope
of “recycled oil.”" EPA has applied this
general principle to hazardous wastes
being recycled [see 50 FR 650-851;
January 4, 1885], and we believe
Congress intended a similarly broad
coverage for the term “recycled oil.”®

2. Mixtures. Used oil is often mixed ar
blended with other materials during
collection, storage, or processing. EPA's
policy concerning used oil mixtures is
contained in the proposed “paragraph
(2)” of the recycled oil definition and ir
certain conforming amendments to Part
261, discussed below. The most
important issue with respect to
classifying mixtures for regulatory
purposes under today’s proposal is
whether or not the material{s) being
mixed with the used oil is a hazardous
waste, .

a. Mixing with materials that are not
hazardous waste: When recycled oil is
mixed with any material that is not a
hazardous waste, e.g., virgin fuel oil, the
resultant mixture is considered a
recycled oil. Following the general
“mixture rule” policy established for
hazardous waste (see § 261.3(a)(2)(iv)
and (c]), mixtures remain subject to
regulation unless and until specifically
excluded.? [Although the most common
situation covered by this policy would
be blending of used oil with virgin fuel
oil, mixtures of recycled oil and non-
hazardous wastes, or with spill control
materials, would also be considered
recycled oil.]

b. Mixing with hazardous waste:
Congress, as evidenced by legislative
history surrounding Section 3014, is
quite concerned about the problems

" caused by mixing of hazaerdous wastes

with used oil. [See generally H.R. Rep.
No. 96-1415, 86th Cong. 24 Sess., at 4-5,

¢ As evidencs of Congress’s intent for a brgad
reading of the term, note that section 3014(c)
includes special ents for generators and
transporters of recycled oil. Obvicusly, Congress
intends for EPA to consider used ofl to be “recycled
ofl” from the time it is generated and stored or
accumulated. -

¢ Tha reader should note that EPA has proposed
proposal accompanying this rule) to
amend § 261.3(a}(2)(iv} to excluds wastewatsr
containing de minimus amounts of used oil and
certein oily wipers from regulation as hazardous
waste. Also, as will be discussed below, recycled
oii fuel meating EPA’s specifications would also be
exempt (such fuel would often be & mixture of used
oll and virgin oll). .

{1980, and H.R. Rep. No. 88-198,-88th
Cong., 1ot Sess., at 64-87-{1983).] EPA
first dealt with the used oil/hazardgus
waste mixture prablem in the Phase 1
burning and blending proposal. [50 FR
1691~1692; January 11, 1885.] At that
time, and in the recently promulgated
final Phase I rule, EPA {citing discretion
granted by Congress concerning how
such mixtures should be regulated)
established that certain mixtures are to
be regulated under the used oil fuel rules
while others are regulated as hazardous
wasta. [Id.] EPA also explained,
however, that the classification scheme
in the Phase I rule is only intended as an
interim regime, to be revisited in today's
proposed rulemaking (particularly with
respect to mixtures of used oil and smalil
quantity generator hazardous waste).
{Id.] Today, as explained in detail
below, EPA is proposing that any
mixture of used o¥l and hazardous waste
is to be fully regulated as hazardous
waste. This is a central principle of the
proposed recycled-oil rules, and is based
on the following rationale:

e EPA's proposed rules for recycled
oil were developed to control hezards
associated with recycled oil as & result
of hazardous constituents normally
found in used oil. When hazardous
wastes are mixed with used oil, the
nature and severity of hezards posed
can be changed and are not neceasarily
mntrolled by the proposad recycled oil

ex;

» The policy is simple to understand
and implement. EPA is concerned that if
certain hazardous wastes could be .
mixed with used oil and others could not
be, both industry and enforcement
officials would be confused and would
have to spend a great deal of time trying
to determine what kind of waste was
mixed, etc., and

o EPA reasons that Congress
intended for used oil recyclers, who
would benefit from special provisions in
Section 3014 discussed below, to be
involved in legitimate processing and
upgrading of used oil to recover or
produce high quality petroleum
products. Blending and mixing of
hazardous waste with used oil would
not normally improve or upgrade the
used oil and in fact may accomplish the
opposite. [For example, chiorinated
solvents, which are often detected in
used oil, have Btu value less than used
oil and also make used oil more difficult
to re-refine.]

What follows are discussions of the
various mixtures covered by the
proposed policy and then a discussion of
the Agency’s main mechanism to be
used to detect mixing, the “rebuttable
presumption.” Comments are requested
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on the general policy and rationale
described above, as well as the specific
aspects of the policy discussed next.

. [See proposed §§ 261.5(j), 261.6(a){2)(iii},
and 266.40{d). as well as the §260.10 .
definitions of “recycled oil,” for the

_ regulatory language that would
implement this proposed mixture
policy.}

{1) Listed hazardous waste from large
quantity generators. When used oil is
mixed with a waste that is listed in Part
261, Subpart D and generated by a
“large quantity” generatorTi.e., a
generator not subject to the special
requirements of §261.5), the mixture :
should be regulated as hazardous waste,
not recycled oil.2? Such hazardous
wastes (and associated mixtures) were
already regulated when Section 3014
was passed. and we see no indication
that Section 3014 was meant to reduce
regulatory requirements that already
apply to those wastes.1?

(2) Characteristic waste from large
quantity generators. Under the final
Phase I burning rule, used oil mixed with
a waste hazardous only because it
exhibits one of the characteristics of 40
CFR 261.21-261.24 is regulated as

Jhazardous waste only when the
resultant mixture continues to exhibit
one of the characteristics; otherwise, the
mixture is regulated as used oil. [In the

preamble of the final Phase I rule, see
Part Two, Section IV.B.3.] This policy is
merely a re-atatement of

§ 261.3(a)(2)(iii}, which applies to all
mixtures of *“characteristic only”
hazardous waste and non-hazardous
wastes. The proposed listing of used oil
as hazardous waste changes this
situation completely, i.e., §261.3(a){2}{iii)
no longer applies. EPA is today
proposing that mixtures of used oil and
characteristic-only hazardous waste be
regulated as hazardous waste (not as
recycled oil) regardless of whether the
resultant mixture exhibits any of the
characteristics. The Agency believes
that this is a proper approach for the
reasons outlined above and particularly
because the addition of characteristic
hazardous waste to used oil may change

18 The reader should note that on August 1. 1968,
per section 3001(d) of RCRA. EPA proposed to
amend § 261.5 to provide that only generators of
iess than 100 kilograms of hazardcus waste per
calendar month would be exempt as “small quantity
generators,” {See 50 FR 31288.] <

11 At one time, EPA was reluctant to classify any
used oil from the automotive service industry as
hazardous waste regulated outside the scope of
Section 3014 because that might render the
legislation meaningless. [See 50 FR 1601-1692,
footnotes 16 and 24 in particular; January 11, 1965.}

As discussed in the final Phase I rule, however, we

are now convinced that mixing by automotive
generators is quite rare, and so the above-
mentioned concern was unfounded. {In the fina!
Phase I rule preamble, see Part Two, Section IVB.2]

the nature of used oil (by adding
unusual constituents or properties) and
create hazards not adequately
addressed by the recycled oil rules, e.g.,
reactivity.

A related point concerning hazardous
characteristics and used oil is that under
the final Phase I rule and today's
proposal a used oil exhibiting one of the
characteristics of §§ 281.21~261.24 but
that has not been mixed with other -
hazardous waste would be {(when

recycled) regulated as recycled oil, not -

hazardous waste. For example, some
used oil has a flashpoint below 140 °F
and so is ignitable hazardous waste; we
would not presume, however, that the
low flashpoint indicates mixing. {See the
discussion of this issue with respect to
used oil fuels at 50 FR 1692-1693 and
1689-1700; January 11, 1985, and in the
preamble of the final Phase I rule in Part
Two, Section IV.B.3.] If, however, EPA
found that used oil being recycled at a
particular facility exhibited some
characteristic not known to be typically
associated with used oil (e.g.,
corrosivity, reactivity, or E.P. toxicity for
a metal such as mercury), we might weil
begin an investigation to determine
whether hazardous waste was being
illicitly mixed with used oil.

. (3) Hazardous waste from small
quantity generators. Under § 261.5, EPA
exempts hazardous waste from
generators of less than 1000 kilograms
per calendar month of hazardous waste
from most of the Subtitle C
requirements, provided that the § 261.5
conditions are complied with.22 Under
§ 261.5, hazardous waste may be
recycled without regulatory controls and
may be mixed with used oils. In the
Phase I burning and blending proposal,
EPA requested comment on various
approaches for controlling mixtures of
used oil fuel and (the normally exempt)
§ 261.5 hazardous waste. {50 FA 1692;
January 11, 1885.] In the recently
promulgated final Phase I rule, we
decided to regulate the mixtures as used
oil fuel (not under the full set of
hazardous waste rules) as an interim
measure, pending today’s proposal. {In
the finel Phase | preamble, see Part

- Two, Section IV.B.2.]

Today, we are proposing that
mixtures of used oil and §261.5
hazardous waste be fully regulated as
hazardous waste when recycled. [See
proposed § 261.5(j)(2)(ii).] We have
determined, for the following reasons,

12 A noted above, EPA has proposed to lower
the exclusion limit from 1000 to 100 kilograms of
hazardous waste per calendar month. This
discussion would apply to any hazardous waste
exempted under § 261.5, regardless of the quantity
limit ultimately promulgated.

13 See the report

that this full level of regulation is
necessary to provide adequate contrcl
over these mixtures:

e Small gpaxtity generators’
hazardous waste may impart unusual
constituents and properties to used oil,
creating hazards not addressed by the
recycled oil rules;

® Congress indicated very strong
concerns over adulteration of used oil
during collection and transportation -
“, . . Used oil is often heavily
adulterated before it reaches a recycling
facility, and much of his adulteration

‘results from haphazard mixing during

transit. This provision of the bill (Z.e.,
section 3014) expressly gives the Agency
authority to address these situations.”
{See H.R. Rep. No. 98-188, 93th Cong.,
1st Sess., at 87 {1983).]

+ EPA studies have documented that
in fact used oil is adulterated after
leaving generators’ sites.?? Since so
many used oil generators are "small
quantity” generators under § 261.5,2¢
regulation of small quantity hazardous
waste is necessary to effectively control
adulteration; and )

* As will be discussed below, the
Agency's main enforcement mechanism
to detect when mixing has occurred will
be the “rebuttable presumption,” i.e., a
total halogen measurement. The
tebuttable presumption only indicates
when mixing has occurred: it cannot
distinguish which types of generators
contributed hazardous waste to the
mixture. Enforcement and industry
officials would be faced with
uncertainty and confusion if small
quantity generator hazardous waste
could be legally added to recycled oil,
while other hazardous waste could not
be.
{4) The “rebuttable presumption” of
mixing. In the final Phase I burning rule,
EPA established that used oil fuel
containing in excess of 1000 ppm of tota]
halogens would be presumed to be
mixed with chlorinated hazardous
waste. [In the preamble of the final
Phase I rule, see Part Two, Section
IV.B.1.] Today, we are proposing to use
this same indicator {and the same
“rebuttal” procedures) to detect mixing

Composition and Manogement
of Used Oil Generated in the U.S.. US. EPA,
November 1964, Section 3.4.3.1. Samples taken from
processors are much more contaminated with
salvents than samples taken directly from
generators.

38 An estimated 82,500 Vehicle maintenance
shops, for example, generate on average 50
kilograms per calendar of hazardous waste (not
counting used oil), /.e., mostly spent solvents. See
the draft Regulatory Impacts Analysis for Proposal
Regulations for Small Quantity Generators of
Hazardous Waste, February 1985, Exhibits 3-1 and
3-3.
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In any recycled oil, not just used oil
.being used as fuel. [See proposed
§5 261.6{a)(2)(iii) and 266.40{d), as well
as the proposed definition of “recycled
©0iL"] EPA believes extension of this
indicator to all used oils is appropriate
use the data and analyses used to
develop the presumption were based on
samples of all types of recycled oils, not
just used oil« being used as fuels. That

iz, the basic premise of the .

presumption—used oil that contains .
more than 1000 ppm total halogens has
been mixed with one or more hazardous
chlorinated solvents—holds for all used
onz.ii -

As discussed in the final Phase |
burning rule, persons may rebut the
presumption by demonstrating to
enforcement officials that the used oil
does not contain “significant levels"” of
hazardous chlorinated constituents
identified in Appeidix VIII of Part 261.1¢
[See the final Phase I preamble, Part -
Two, Section IV.B.1] EPA is today
proposing that this same rebuttal
procedure would apply to all used oils
found to contain more than 1000 ppm
total halogens, EPA believes the

© procedures are appropriate for all used
oils because the question of what
constitutes & “significant level” of a
hazardous constituent (with respact to
indicating whether mixing has occurred)
is independent of the recycling method.
That {s, when individual hazardous
solvents are present at very low levels

{such as lezs than 100 ppm), it is difficult.

ot impossible to pinpoint the source of
contamiitation and mixing with ,
hazardous waste cannot be, presumed.
[Id.] Higher levels of individual
hazardous solvents (such as 100-1000
ppm). may or may not indicate mixing,
depending on circumstances specific to
individual ceses. {Id.] Again, these
factors would seem to apply to all used
oils, not just oil fuels, and this supports
our proposal to extend the rebuttable
presumption (and rebuttal procedures)
,to all used oils covered by today's. °
proposal, not just used oil fuels,
In summary, EPA is proposing a
mixture policy for used oil as follows:

18 As discussed in the final Phase I rule. EPA
recoynizes that metalworking oils and re-refinery
“light ends™ may contain high levals of halogens but
hare not been mixed. {In the preamble of the final
Phase I nde, see Part Two, Section JV.B.1.] Persars
managing these oils can rebut the presumption
undec the procedures described in the final Phase I
rule {Id.], summarized in this section of this
preamble. .

Az also discussed in the fingl Phase Lrule, If 2
re-refiner can show that the incoming used ofl does
not exceed 1000 ppm halogens, the presumption
wuuld aot apply to light ends produced at the
refinery. [See the fioal Phass | preamble, Part Two,
Section IV.C.2.2.] That is, the Agency
that certuin processes concentrate Jow boiling point
taterials in & light end stream. and the presumption
was not developed for this type of recycled oil.

* Mixtures of recycled oil arid non-
hezardous wastes or virgin materials
would be regulated as recycled oil; but

* Mixtures of used oil and any
hazardous waste, including hazardous
waste from § 261.5 small quantity
hazardous waste generators, would be

fully regulated as hazardous waste, not

as recycled oil. The Agency's main
enforcement mechanism would be the
rebuttable presumnption, which uses total
halogens as an indicator of mixing but
which also allows for case-by-case
rebuttals.

Comments are réquested on today's
proposed mixtires policies.

B. Recycled Ojl Subject to Part 268,
Subpart E

1. General. The requirements for
recycled oil are proposed in Part 268,
Subpart E. The “applicability” section of
Part 266, Subpart E identifies those
recycled oils that would be subject to
the Subpart. [See the proposed
§ 266.40(a}(1).] First, the Subpart would
apply to recycled oil that is hazardous
waste.!> 18 Second, the Subpart would.
apply to household-generated recycled
oil when aggregated at a collection
center. Third, the Subpart would apply
to recycled oil recovered from
wastewater. The latter two points are
discussed next.

2. Household waste, when aggregated.
When EPA made final many of its
hazardous waste rules on May 18, 1980,
“household wastes” were specifically
excluded from being hazardous wastes.
[See 40 CFR 261.4(a)(1).] EPA concluded
[see 45 FR 33098-33099}, based on the
legislative history of RCRA, that Subtitle
C was not intended to control the

management of household refuse, “

garbage, etc. However, in light of the
subsequent enactment of the Used Oil
Recycling Act in October 1980, and the
more detailed provisions of Section 3014
enacted in November 1964, EPA is
proposing to modify this exemption to
provide that recycled oil that is
household waste would be subject to
Part 268, Subpart E."but only when
aggregated or accumulated at “do-it-

* yourselfer” collection centers such as

service stations, auto centers, etc. [See
the proposed § 266.40(a)(1)(ii).] EPA is
proposing this special approach for
recycled oil use:

(1) Section 3014(a} directs EPA to
control the hazards of recycled oil

"Today's proposal would amend § 261.8(a)(2){iii)
to provide that recycled oil would be not aubject o
the full sst of regulations that normally apply to
recyciad hazardous wastes [ie. 40 CFR Parts 262~

285,] but rather would be subject to Part 268,
Subpart E. As explained in the rest of this part of
the preamble, Part 266, Subpart E would incorporate
some, but not all, of the requirements in the existing
hazardous waste regulations. '

* regardless of its origin;

(2) A substantial portion of all of the
used oil that is generated in the U.S,
each year comes from homeowners; 1*
and - ‘

{3) Thiz homeowner-generated used
oil is almost entirely automotive oil.
EPA has a great deal of data showing"
that used automotive oil is contaminated
with hazardous constitutents. * This ail
is collected and recycled along with
other automotive oils, and we must
presume it poses similar hazards.

Since the household-generated oil
presents similar hazards, we are
proposing that it be subject to Part 268,
Subpart E which aggreated at collection
centers. .

EPA is not proposing that
homeowners themselves be regulated
under the rules proposed today. We are
proposing that household waste/
recycled oil lose its exempt status where
aggregated or accumulated for recycling.
EPA recognizes that improper practices
by homeowners themselves can also
pose environmental problems.®* The
Agency does not believe, however, that
Congress envisaged Section 3014
applying directly to homeowners. EPA
specifically requests comment on non-
regulatory means that might be used to
encourage homeowners to take their
used oil to collection centers. For
example, would it be helpful to State
agencies in this field if EPA were to
publish a document summ
various educational and informational
programs currently in use in the U.S.
(and perhaps abroad) to address this
problem and the relative successes or
problems encounterad with the .
programs? Are there other roles EPA
could adopt to aid State agencies in

*The reader should note thet some recycled oils
{undar the statutory definition) are not solid and
hazardous wastes under todsy’s proposal. Under
§261.2 materials that have been reclaimed and that -
are then used as commarcial products {but aot as a
fuel and ot i @ manner constituting disposal) are
not wlild m;m :l n;. not hnrdm.oudwute‘.
Estamples o s that are not noe
hazardous wastes are reclaimed oils that are not
sclid nor hazardous wastes are reclaimed lubricants
and asphalt roofing material containing recyclod oil
The reader should further note that under §§ 230.30
and 260.31, EPA may grant requests for variances
from a material’s being classified as a solid wasts,
and under §§ 28020 and 260.22, from a solid wasta's
being classified as a hazardous wasts.

" Composition and Management of Used Ol
Generated in the U,S., by Franklin Associates, Lid.,
November 196¢; p. 1-8. Approximately 200 million
gallons of used oil are gensrated by “do-it-
yourselfers,” e.g.. hbomecwnaers, of the total of 1.2
billion gallons geaerated esch year.

»1d, p. 3-27.

‘M A study for the US. Department of Ensrgy,
Analysis of Potential Used Oil fram
Individuals, by Market Facts, lnc., july 1981, found
that 40% of homeowners poured their used oil -on the
sround. while another 21% placod it in the tragsh. -
Only 14% took the cil to s center for recycling. Sne
page 42
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addressing to “do-it-yourselfer”
problem?

8. Oil recovered from wastewater. In
the listing proposal elsewhere in today's
Federal Register, EPA proposes to
amend the § 261.3 “mixture rule” to
excluse from the definition of hazardous
waste oily wastewaters containing de
minimus amounts of used lubricating,
hydraulic, or transformer oils from
machine drippings, line spillage, etc.®
[See proposed § 261.3(a)(2(iv)(F).] In
order to recover the oil (or to comply
with Clean Water Act discharge limits)
most industrial facilities treat oily

wastewater to separate some portion of -

the oil. Used oil recovered from
wastewater is likely to contain
hazardous constitutents at levels
comparable to other used oils, and
therefore to pose similar hazards when
managed (or mismanaged). For this
reason, EPA has proposed to limit the
scope of the exclusion so that used oil
recovered from wastewaters remains a
hazardous waste.® If this used cil is
recovered for recycling or rense, it
would be recycled oil subject to Part
286, Subpart E. A person who recovers
oil from exempt wastewater containing
used oil (for recycling) would be a .
“generator,” subject to either § 266.40(c)
or § 266.41 of today’s proposal. To make
this point clear, we have proposed
$266,40(a)(1)(iii). -

C. Conditional Exemptions for Certain
Recycled Oils ‘

EPA has determined that certain types
of recycled oil should be exempt from
further regulation when specified
conditions are met. [The proposed
$266.40(a)(2) identifies the recycled oils
eligible for the exemption and the .
proposed $266.40(b} contains the
conditions.}

1. Specification fuel. Recently, EPA
made final (the final “Phase I" burning
rule) a specification for fuels made from
used oils. [See Table 1, above, and in the
preamble of the final Phase I rule, see
the discussion in Part Two, Section
IV.C.] Fuels meeting this apecification -
would be exempt from the Phase 1
burning rule’s notification and tracking
requirements and its prohibition on
burning used oils in non-industrial .
boilers. {Id.] EPA is today proposing to
simply carry forward the exemption for
specification fuel. Based on the
following rationale, we cen see no need

def-‘me.’: minimus,” as ueed in :{a context, is
in the listing proposal slsewhere in today's
Federal Register. i
 The reader should note that this discussion only
applies to wastewater contaminated with used o1/,
For example, wastewaters from petroleum refineries
also contain recoverabie oil, but do not necessarily
contain used oil.

to impose regulations on specification
fuel, or to add any new parameters to
-the specification. Comments are
requested on the discussion that follows.
a. Rationale for exemption: EPA
believes that fuel meeting the
specification would pose hazards not
significantly greater than virgin fuel oil
during handling and when burned and
that therefore regulation of the used oil
would not accomplish any
environmental purpose. [Id.] 2¢ The
specification levels for three of the
constituents, arsenic, cadmium, and
chromium, were, in fact, selected to be
equivalent to virgin fuel oil levels.®* The
specification selected for lead was 100
ppm. This is about ten times greater
than lead leve!s found in virgin fuel oils,
but as we explained in the final Phase I
rule, the 100 ppm level is intended only
as interim measure. When EPA proposes
its Phase II burning rules early next
year, we will re-visit the lead
epecification for used oil fuels and we
may well establish a more stringent -
level. In the meantime, we do not think
it appropriate to regulate fuels meeting
the 100 ppm specification.3¢ v

24 The reader should note that EPA considers the
fuel specification to constitute a standard under
3004(r} fir hazardous waste fusls. The specification
is issued under tha joint authorities of sections 3014
and 3004(q), and as provided by section 3004(z),
supersedes the atherwise applicable labeling
requirement. The specification limits the == .
composition and associated hazsrds of recycled oil
fuel, and therefore, it in itself fulfills the
informational and waming functions of the label.

23 Algo, the proposed flashpoint specification, &
minimum of 100 °F is the same as allowed under
ASTM specifications for cammercial (“number 2”)
fuel oils. Further. the Phase I preamble explained
that we did not propose specifications for certain
constitoents (such as benzens and toluene) in part
because levels in used oil are likely to be eguivalent
to lavels found in virgin fuel oils. {See the final
Phase I preamble, part Two, Section IV.C3.]

3¢ A preliminary assessment of storage hazards of
used oil containing lead indicates that even with a
specification of 100 ppm, serious hazards from leaks
are pmlikely. A computer simulstion of some 9000
storage situations was conductsd where lead was
assumed to be released to the environment. [See the
Background Document for the Regulatory Impact
Analysis, EPA Office of Solid Waste, Noverber

1885, Chapter IV.G.] Of the 9000 simulations, only 28 |

excoeded the lead standard of 0.05 mg/3 i
promulgated under the Safe Drinking Water Act.

Le., loss than 1 percent of the cases. [This analysis .

is conservative in that many of the cases simulated
assumed a lead content higher than the final
specification of 100 ppm.] The reader should note
‘that EPA is continuing to improve its methods for
assessing storage risks, and preliminary results
presented here ere simply the best information
currently available. Should mew and better
information be developed in the future, we may re-
eon:iderthemraseﬁubpondbywiﬁuﬁoé :
fue '

The reader may also note that in the
final Phase.l rule EPA declined to set -
specification levels for certain toxic
constituents. However, the parameters
for which levels are not established
were either found to be present in used
oils at levels comparable to virgin fuel
oil {and so would pose hazards no
greater than virgin fuel oils when
handled prior to burning) or the
constituents just are nat very toxic. Our
conclusions concerning the need for a
specification limit for individual
parameters were of course based
primarily on hazards posed by
inhalation; we have considered whether
specifications should be established for
some parameters of low inhalation
toxicity based on potential storage
hazards. A parameter worthy of this
special additional consideration is
barium. Ten percent of the used oil
analyses reviewed by EPA showed
barium levels at or above 250 ppm.2?

. While this is about 100 times greater

than levels found in virgin fuel oil, the
reader should note that it is only two
and one-half times greater than the E.P.
toxicity level of 200 ppm. {§261.24(b),
Table 1, j.e., “D005."} Given that the E.P.
is intended for leachate analysis and
that it is very unlikely that all of the

" barium would leach from the oily

matrix, we do not expect used oil to

. exhibit E.O. toxicity for barium.2® To "

more directly assess the potential for
groundwater contamination by improper.
used oil storage, EPA evaluated
numerous storage scenarios.?? In all of
the various scenarios evaluated, the
predicted groundwater concentration of
barium was below 1 milligram per liter.
the standard established by EPA under
the Safe Drinking Water Act. Therefore
we do not expect significant hazards to
be posed by used oil high in barium,
even if stored improperly, and we have
not proposed any new specification for
barium. ,

37 See the report Composition and Mcaagenient
of Used Oil Generated in the U.S., U.S. EPA.
November 1884, p. 1-12. The data base included 722
samples analyzed for barium: 89% of the samplzs
contained detectable levels of barium.

28 Also, barium is an additive used in formulation
used automotive engine oil. It seems unlikely, given
.that automotive oils contain a variety of

" conteminants regulated by the specification. that

used ail would meet the specification but yet stil}
have high barium levels. Ibid at pp. 3-8 to 3-10 and
P. 327,

8¢ See the Background Document for the
Regulatory Impact Analysis, EPA Office of Sohd
Waste, November 1685, Chapter IV.G. As discussec
above for lead, this analysis included a computer
simulation of some 9000 storage situations.
Although only preliminary analysis. it seems
vnlikely that used oil can pose serious sotrage
hazards because of its barium content.
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Finally, under the approach proposed
today where used oil with over 1000
ppm total halogens is presumed to be
mixed with hazardous waste, the reader
may note that it is conceivable for
specification fuel to contain up to 2000
ppm of a hazardous spent solvent and
yet not “trigger" the rebuttable
presumption. EPA was concerned that
such levels of solvents, although not

hazardous with respect to burning, could

pose groundwater hazards if used oil
was stored improperly. We therefore
conducted a storage assessment for
used oil containing various spent
solvents, j.e., as we did for barium.3°
The individual solvent posing the
highest risk level was found to be
tetrachloroathene, with a mean or
average cancer risk level of 7 X 107% or
7 cancers per 1 million exposed
population. Risk levels this high can be
considered significant, but EPA notes
that some 96% of the scenarios
evaluated had risk levels lower than
this. Additionally, the storage scenarios
evaluated here concerned all used oils,
while specification fuel is a special
subset of used oil because, by regulatory
definition, it must contain low
concentrations of several toxic
contaminants. We expect that .
specification fuel, because it will often
mmduced by treatment or blending,
typically contain solvent levels far

below 1000 ppm; in fact, it is likely that -

specification fuel will often contain less
than 100 ppm of any solvent.3! Used oil
containing such low levels of,solvents
would pose risks about one order of
magnitude lower than the levels
discuszed above, i.e. the risk of cancer
would generally be less than 1 per1
million exposed population. Such low -
risk levels do not appear to warrant
additional controls, and we are
therefore proposing no specification
levels for individual solvents.

In summary, we are proposing no
changes to the specification and no
additional requirements for the
management of specification fuel
because we do not see the need for
additional controls. Comments on this
proposed policy are requested.

b. Conditions for the exemption.
Persons producing spacification fuel

3313, We assessed risks posed by used ofl *
containing three common de-greasing solvents:
tatrachloroethene: 1.1.1-trichloroethane; and
trichlotoethene.

31 For example, see tha report Composition and
Management of Used Oil Genzrated in the US. EPA.
November 1984, p. 5-15. Concentrations for various
constituents are projected for usad oil blended ata
10% ratio with virgin fuel oil. The average
concentration of tetrachloroethens here is 221 ppm:
and 00X of the projected cases would contain so
more than 170 ppm of that solvent.

would be, under today's proposal,
subject to § 266.40(b)(1). The fuel
producer would have to document
through analysis that the oil meets the
specifications, and that it is used as fuel.
To document the ldtter point, the person
would have to keep records of the name
and address of the receiving facility, the
quantity of oil shipped, the date of
-"shipment, and a cross-reference to the
oil analyses performed. These
requirements are carried forward from
the final Phase I burning rule. [They are
currently in § 266.43(b)(6): today’s
proposal would move the requirements
to § 266.40(b)(1).]
Dacumentation that the fuel in fact
meets the specification would normally
. entail analysis. Sampling and analytical
procedures are part of a facility's .
permitting requirements discussed in
later sections of this preamble.32 Of
particular relevance here, the person
producing specification fuel would have
to have a plan at his facility specifying,
the sampling and analysis procedures to
be used in documenting that the oil
meets the specification. Records of
sales, use, or shipment would have to be
kept at the facility as well. Of course,
EPA reserves the right to inspect
facilities producing specification fuel, to
samples of the oil, and if necessary,
to check to ensure that the product
produced is actually being burned or is
entering the commercial fuel oil
market.38
c. Diesel crankcase oil: As a final
point concerning the production of -
specification fuel, EPA requests
comment on whether it is necessary to
require a different kind of :
documentation (or any documentation at
all) than described above for those
* generators that blend used diesel -
crankcase oil with diesel fuel for use in
their own vehicles, The data available
to EPA (Table 2) suggest that used diesel
engine crankcase oils are quite low in
contaiminants as-generated. Given our
limited data base. commenters are
invited to submit additional data to
confirm or refute this conclusion.

32 Ag stated above, recycled oil remains subject
to Part 268, Subpart E, in its entirety until § 268.40(b)
is fully complied with. In particular. § 268.43(b),
discussed below, inciudes certain sampling and .
analysis requirements for persons producing
specification fuel. ..

32 The burden for determining and documenting
that certain recycled oil should be exempt as
specification fuel falls on the person claiming the .
exemption. When recycled oil is burned. sant off-
site, or otherwise managed., it is subject to
regulation under Part 268, Subpart E. absent
documentation as discussed above. This proposal
would incorporate the analysis requirements into
the general analytical requirements for used oil
recycling facilities of proposed § 268.43(b}.

TABLE 2..CONCENTRATIONS OF: TOXIC METALS
IN USED DIESEL ENGINE CRANKCASE OiLs

N of C ange
sampies pom)
.Anl- taminam Madi-
iad | detact- | LW | an | Hioh
od
AreniC. e e} ] 1| <504 <50 59
Cadmiom ...} s 3} <05 09 1.4
Chromium ...} s 5 0e 1.5 38
[ 1 . L SO -3 4| <S50 130] 780
tSome sampios actually be
couniling for the presence of iead.

EPA is alsc aware that manufacturers
of diesel engines generally recommend
that diesel crankcase oil be.blended into
diesel fuel at a maximum rate of 5% (i.e.,
a 191 virgin fuel to recycled oil
dilution.) 3¢ Since diesel fuel is itself
typically low in toxic metals,3% a 19-1
dilution would seem to ensure the
resultant blended fuel would meet the
proposed specification {even if the limit
for lead was ultimately set as low as 10
ppm). Should EPA, then. specifically
state in the regulation that anaylsis is
not necessary when diesel crankcase oil
is blended by generators at or below 5%
to produce diesel fuel? :

2. Asphalt paving material. EPA is
proposing that asphalt paving material
containing certain types of recycled oil
be exempt when certain conditions are
met. [See the proposed § 266.40(a)(2)(ii)
and § 266.40(b)(2).] EPA is basing the
proposed exemption on § 266.20(b) of the
existing hazardous waste regulations,

"which provides:.

Products produced for the general public's
use that are used in a manner constituting
dispossl and that contain recyclable
materials [i.o., hazardous waste] are not
presently subject to regulation if the
recyclable materials have undergone a
chemicial reaction in the course of producing
the product 30 as to become inseparable by
physical meane.

Ag discussed on January 4, 1985, EPA
asserts jurisdiction over these materials
but has deferred regulation pending
studies of how the materials are
appropriately regulated. [See 50 FR 827-
629 and 6846-647.] EPA has determined
that asphalt paving material containing
either of the two following types of

84 See, for exampls, the bulletins by: Catepillar,
September 1674, Racor, undated, /ntsrational
Han;.atcn February 1974 (I-H recommended up to
0.5%) .

38 See the report, Composition and Management
of Used Oil Generated in the U.S., by Franklin
Asasociated, Ltd., November 1984, p. 5-10. Diesel fuel
is essentially “Number 2" or “distillatn fuel.”
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recycle 0il 3¢ meet the criteriz of
§ 266.20{b) and therefore are presently .
exempt from ation:

* Residues (bottoms) from distillation -

re-refining; or .
* Air pollution control residue from
fabric filters (i.e., baghouse dust) where
used oil is burned as a fuel.
EPA is currently studying the practice of
incorporating these materials into
" asphalt. Preliminary results indicate that
the recycled oils described here
substitute for virgin materials in ssphalt
. production (i.e., they add desired :
properties to the paving material) and -
that at least the bottoms are typically
purchased by asphalt producers at -
prices near those of their nonwaste
{“virgin) counterparts.®? Therefore, we
conclude that the incorporation of these
materials into asphalt is a legitimate
recycling practice and not merely a
disposal method for the residues.

EPA is currently asseasing the
environmental hazards that may be
associated with these asphalt products
%0 determine what kinds of controls, if
any, may be .38 Eventually,
EPA might establish standards
pertaining to amounts of recycled oil
that could be in asphait paving material
{e.g.. a maximum percentage), or we
might require some form of leaching test

- {similar {o the Extraction Procedure in
40 CFR 281.21 and Part 261, Appendix II}
as-a demonstration that no adverse
effects are likely. Far example, we might
exempt asphalt of which the residues
constitute less than 3% (by weight or
volume)—this appears to represent
current industry practice—while the use
of asphalt containing greater than this
amount might be regulated as land -~

. disposal or subject to some type of leach
testing. Under today's rule, however, the
person producing the asphalt product
{and claiming the exemption) would
only have to maintain adequate
documentation that the recycled oil is
being treated so that it is an inseparable

part of the asphalt product3® {See 50 FR .

26 Both materials discussed hore are residues |
from treating used oils. As discuseed in the Federal
Register notice that accompanies this one (the
listing proposal), residues derived from used oils are
considered used oils. And as discussad sbove in
this preamble, used oils (not mixed with hazardous
waste) that are recycled are recycled oils.

87 See the draft report by Research Triangle
Institute, Used Oil Recycling Eveluation:
Incorporation of Residues into Asphalt and
Asphait-Containing Products, june 1985, pages 24—
29.

. 88 1d, Samples of the recycled oils are being
analyzed to measure concentrations of
constituents {40 CFR Part 281, Appendix Viil)
present, and how those concentrations compare to
the virgin materials they replace. Extraction testing
for toxic metals is also being conducted.

89 The person incorporating the bottoms or
baghouse dust into the asphalt would be subject to

846-7; January 4, 1885, for a discussion
of these terms. Most asphalt products,
we expect, would qualify for the
exemption.) )

Comments and information are

requested on the hazards and need for ‘

contrals for asphalt products containing
recycled oils. As a final point on this
subject, we have been unable to identify

* any other recycled oils that meet the

§ 266.20{b) criterion for exemption.
Therefore, when other recycled oils -

. besides the residues and asphalt

mixtures described sbove are placed on
the ground, the product would be
subject to regulation (discussed below).
Comments are requested on whether
any other recycled oils meetthe

§ 268.20(b) criterion discussed above,
and that therefore should be included in
the propased § 286.40(a)(2){ii).

D. Overview of Standards and *Burden
of Proof™ Issues

Sections II, I, and IV of this Part of
the preamble explain the requirements

for generators, transporters, and owners

and operators of facilities that manage
recycled oil. In general: -

o A person who generatesor -
eccumulates up to 1000 kilograms per
month would be subject to § 266.40(c)
but to no other requirements in the
Subpart; .

* A person who generates (ina
month) or accumulates over 1000
kilograms of recycled oil would be
subject to § 26868.41; -

o A person who initiates an off-site
shipment would be subject to :
§ 288.41(d); ’

s A person who transports recycled
oil would be subject to § 266.42;

© An owner or operator of a facility
that recycles or stores recycled oil
would be subject to § 266.43; .

* A person who burns recycled oil
would be subject to § 268.44; and

» A person who applies or places
recycled oil (or a product containing
recycled oil) on the ground would be
subject to § 266.23.

As explained above and in the next
sections of the preamble, certain
recycled oils are exempt from tegulation
and persons who otherwise fit into a
regulatory category may be exempt from
some generally applicable
requirements.*°® The person claiming

§ 266.43 of today's proposal. the standards for used
oil recycling facilities, discussad later in this
preamble. .

40 A person may also fall into more than one
regulatory category. in this cass. the persan is
subject to more than one set of requirements.

such an exemption is responsible for
providing,documentation that the
exemption applies, otherwise, EPA
presumes the rules apply. This is
consistent with the § 261.2(f) provisions
for recycled hazardous waste and
merely re-states a well-established legal
principle. [See 50 FR 642-843, January 4,
1965, for a full discussion of the
principle and cases where the principle
wes upheld.]

g IAutbprizatian to Manage Recycled
J)

As with any hazardous waste,
recycled oil must be managed atan
“guthorized” facility.** We are using
“authorized” as a term of convenience
to include any of the following [see
proposed § 266.40{e}{3)}:

o A facility permitted to manage
hazardous waste under Part 270,
Subpart A-E; 4% or

¢ A facility permitted to manage
hazardous waste by a State with an
EPA-approved hazardous waste
program;* or : .

. * A facility meeting the special
permit-by-rule requirements proposed
today for used oil recycling facilities
(see proposed § 270.60(d)); or
.o A facility in interim status, as
defined by Section 3005(e) of RCRA and
ge“ requirements of Part 270, Subpart

.

F, Definitions and General Provisions

Terms used in proposed Part 266,
Subpart E have the same meanings as
provided in § 260.10 and §§ 261.1-261.3
of the hazardous waste rules. Also, the
requirements of Part 260 pertaining to
availability and confidentiality of
information, use of number and gender,
references, and rulemaking petitions
apply throughout Part 266, Subpart E.
[See proposed § 266.40(e).] ‘

41 Ag gxplained in Section LB. above, )
specification fuel and asphait containing certain
recycled oil residues are exempt under
§ 266.40(a)(2), provided that the conditions of
4§ 206.40(b) are complied with. No authorization is
necessary to manage recycled oil exempted under
these provisions.

43 The reader zhould note that & facility that has
alteady been permitted under Part 270, Subparis A-
E can only manage a newly-listed hazardous waste
through a permit modification under §§ 124.5 and
27041,

“See 40 CFR Part 271 (and Section I of Part Three
of this preamble) couuerning EPA approval of State
hazardous waste programs.

# An interim status facility may only accept a
newly-listed haxardous waste under the provisic ¢
of § 270.72, pertaining to changes during interim
status.; ) o
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I(I).ﬂShndaxﬂ: for Gensrators of Recycled

A “generator” is %, . . any person, by
site, whose act or process produces
hazardous waste . . . or whose act first
causes a hazardous waste to become
subject to regulation.” [See § 260.10.] In
the case of used oil, generators include:

® Service stations, auto repair shops,
and other establishments that service
vehicles or that accept oil from {“do-it-
yourselfcr™) households;

¢ Maintenance garages that service
vehicle fleats;

* Mine and construction operators
whderu vehicles are serviced in the field;
an: - .

¢ Industrial facilities such as
metalworking shops, steel mills, etc.,
that use oils o cut, grind, or work with
metal or that remove spent hydraulic
fluids or greases from machinery.

These are generators of recycled.oil
when they recycle the used oil
. themselves, or accumulate it for
shipment to an off-site recycler. .
Section 3014{c)(2)(A) requires EPA to
regulate generators of recycled oil
“. . . as may be necessary to protect
human health and the environment." In
promulgating these regulations, EPA is
directed to take into account the effects
of regulations on:
* Environmentally acceptable types
of used oil recycling; o
¢ Small quantity generators; and
¢ Generators which are small ¢
businesses.¢s oo
The requirements proposed today were
dev:xl:fed using as a starting point the
gen standards for hazardous waste
generators issued under Section 3002 of
RCRA. Those requirements were,
however, modified to take into account
the apecial Section 3014 mandate. A .
major similarity between the approach
proposed today and the approach used
by EPA to regulate other generators of
hazardous waste is to distinguish
between the classes of generators by the
amount of waste they generate. The
discussion that follows firat centers on
“small quantity recycled oil generators”
subject to special, limited standards and
then on other (large) generators of
recycled oil, who would be subject to
more extensive requirements.

A. Small Quantity Recycled Oil
Generators.

EPA is proposing a limited set of
requirements for generators of up to
1000 kilograms (about 300 gallons) of

_—

43 Section 3014{c){2){B) contains specifi¢
directions on how off-site shipments are to be
regulated. This is discussed below.

recycled oil per month.4$ [See the
proposed § 266.40(c).] The requirements
would include: 47

e -A prohibition on road oiling;

* Standards pertaining to installation
of storage tanks; and

e A provision that states that if more
than 1000 kilograms is accumulated, the
generator moves into the next
“generator” category for regulatory
purposes. .

Generators in the less than 1000
kilogram category are termed *small
quantity recycled oil generators.”

The remainder of this section explains
the requirements that would apply: the
proposal that a separate small quantity
limit be established for recycled oil; the
rationale for the 1000 kilogram limit; and
the proposed policy under which
recycled oil from these generators would
be subject to more extensive regulation
when collected.

[For the reader’s convenience, the
discussion below notes similarities and
differences between §§ 266.40(c) and
261.5. The reader should not confuse the
§ 268.40(c) regulatory category with ~
§ 261.5, which includes special
requirements for hazardous waste
generated by “small quantity
generators.” The two regulatory
categories are similar in that the
generators in.each category are subject
to only minimal requirements; but there
are important differences, including -
different quantity cut-offs and the

- regulatory status of waste once it leaves

the generator's site.)

1. Requirements.*® Generators of no
more than 1000 kilograms per month of
recycled oil would be exempt from full
regulation under the proposed Part 286,
Subpart E, provided that the generator
either sends the oil off-site for recycling
or recycles it himself under the
following requirements:

a. On-gite management: (1) Road
oiling is prohibited. Section 3004{1) of
RCRA prohibits the use of hazardous
waste as a dust suppressant. [See 50 FR-
28718; July 15, 1985.] No exemption is
provided for small quantity generators;
the prohibition would become effective
the day the final rule listing used oil as a
hazardous waste becomes effective.

(2} Proper installation of tank
systems. RPA is incorporating into these

4% Used oil accepted from households (“do-it-
yourselfer” oil) would be counted in this
determination. .

47 Eventually, requirements for on-site burning
may also be promulgated, but as discussed below
this issue is to be addressed in the Phase II burning
and blending proposal later this year.

43 The requirements discussed here are proposed
in § 208.40{(c]. The requirements are very similar, but
not identical to the requirements of § 2681.5 (f} and
{g) for small quantity generators of hazardous
waste. .

regulations, under the authority of
section 3014, tank installation
requirements similar to those required
by section 8003(g) or RCRA, the latter
termed the “interim prohibition.”
Siection 9003(g) prohibits any person .
from installing an “underground storage
tank" [as that term is defimed in section
8001(1)] unless the tank and connected
piping satisfy certain requirements,
including that they prevent releases due
to corrosion or structural failure for the
operational life of the tank and that the
lining or construction of the tank and
piping be compatible with the substance
being stored.s?

Congress established this interim
prohibition as the minimum requirement
for underground petroleum tanks
installed after May 7, 1985 until EPA can
develop standards as mandated by
section 9003(e) of RCRA. EPA believes
that since the provisions of Subtitle I

- apply to “petroleum” (see section

8001(2) of RCRA) and used oil is a
subset of petroleum, Congress intended
for the provisions of Subtitle I (including
the interim prohibition} to apply to used
oil to provide a baseline level of control
for used oil storage. Where the specific
recycled oil provisions of section 3014
result in regulations more stringent than
provided by Subtitle I, we presume that
Congress intended for the-more stringent
requirements to apply. =

EPA is proposing tank installation
requirements that amount to a modified
version of the Subtitle I interim
prohibition in the small quantity
generator provisions of today's rule for
two reasons. First, since the interim
prohibition is a minimum standard
already required by Subtitle L, its
inclusion in this rule puts used oil
generators on notice of already
applicable requirements. [This purpose
is less important with respect to other
parties subject to today's proposal
because they generally would face -
requirements more stringent than the
interim prohibition.. As stated above, in
such a case the more stringent
requirement applies.] Second, EPA
believes that the tank installation
requirements proposed today provide a
level of control that reflects the section
3014 mandate to protect human health
and the environment, considering the
impacts of regulation on recycled oil
generators.

Finally, the reader should note that
the tank installation requirements we

4% Section 9003(g) does provide a limited
exception for the corrosion protection requirements
for tanks installed at sites where soil resistivity is
12.000 chm~cm or more. {These requirements are
codified in 40.CFR 280.1 and 200.2. See 50 FR 28734~
35; July 15, 1984.)
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are proposing today for small quantity
recycled ail generators, although based
in substance on the interim prohibition,
would apply to a broader range of tanks
than would be the case under section
9003(g). The broader applicability of
today's proposal is brought about
because instead of using the term .
“underground storage tank” to define
coverage of the provision [defined in
section 9001(1) and § 280.1], we have
proposed to use the broader-term “tank
' system.” 80

We intend forl § 266.40(c)(1)(iv) to apply .

to all tank systems, j.e., “above-ground,”
“inground,” and “underground.” (id.)
EPA believes this broader coverage,
corresponding to the scope of Subtitle C,
- is called for by Section 3014. That is,
Section 3014 directs EPA to regulate the
hazards associated with recycled oil,
and recycled oil is stored in all types of
tanks.81

Comments are requested on EPA’s
proposed spproach for regulaung small
quantity recycled oil generators' tanks,
described above. As a final note on the
subject, as EPA develops controls for
underground storage tanks under
Subtitle I, we will consider whether
additional controls should be applied to
small quantity recycled oil generators’

(3) Accumulation of over 1000
kilograms. If at any time a-generator
accumulates over 1000 kilograms of
recycled oil, he would be subject to the
more extensive generator requirements
discussed later in this section of the
preamble.®2 The reader should note,
however, that recycled oil that is mixed
with nonhazardous waste would
continue 1o be subject to the limited
requirements discussed here even if the
1009 kilogram limit is exceeded (as long
as the recycled oil portion of the mixture
does not exceed 1000 kilograms).*? [See

S As on June 26, 1965, a “tank oym“
is comprised of a unk(-) and its ancillisry
equipment {e.g.. pipes, valves) {See 50 FR 26455].
The section 2001(1) definition of “underground
storage tank™ also includes ancilliary equipment
such as pipes. but only applies when 10% or more of
the system is beneath ground surface.

1 The reader should also note that Subtitie !
includes certsin special exemptions [sections
- 9000{d) and (e}] for residential/farm motor fuel
tanks and heating oil tanks. These exemptions are
not relevant for Subtitle C, and we have not .
proposed any such exemptions today for recycled
oil. Although we are today proposing to reguiate

certain recycled oil tanks, described above, that are

ot presently regulaied under the section 8003(g)
interim prohibition. we note that the extent of
regulation {in most cases some form of corrosion
protection) would cause insignificant cost impacts.
typically in the range of $200 per afiected generator.
{See the EPA report. Estimoted Costs of Compiiance
with Proposed RCRA Regulations for Hazardous
Woste Storage. Treatment. and Accumulation Tank
Facilities (March 1985), for a cost estimate of
cotroeion protection.}

82 A similar provision applies to hazardous waste
small quantity generators. See § 261.5(f].

the proposed § 268.40(c){3).] The
-rationale here is that the limits proposed
sre meant to apply to recycled oil and
the mixing of recycled oil with non-
hazardous waste does not change the
quantity of, or the hazard associated
with, recycled oil involved.?¢ -

{(4) On-site burning. The reader will
note that EPA has reserved a paragraph
in proposed § 266.40{c)(1) for controls on
on-site burning. For the most part, this
burning involves use of used oil space
heaters by service stations or blending
of diesel crankcase oil into vehicles'
diesel fuel. The former case has been

- addressed on an interim basis under the

final Phase I burning and blending rule
[See Part Three, Section IV of the final
Phase I preamble.] As we szid in that
-final rule, we will re-visit the need for
controls on these units in the Phase I
burning rules. {Id.] Any requirements for
space heaters would eventually be
codified in § 266.40(c)(1). At @ minimum,
we intend to ensure that space heater
flue gases are properly vented. The case
of diesel blending wes discussed in an
earlier section of this preamble

" pertaining to specification fuel. As

described in that section, the data
available to EPA indicate that this kind

" of blending produces specification fuel,

and we are considering what type of
documentation if any should be
required. Comments are requested on
what documentation, if any, should
apply to small quantity recycled oil
generators who blend diesel crankcase
oil into their own diesel-fueled vehicles.
b. Shipments off-site: Small quantxty
recycled oil generators would be
allowed to send recycled oil off-site for
recycling without any formal tracking or
recordkeeping requirements.®® [The '
reader should note that, es is discussed
later in this Section and then below in
Section III E. 2., transporters who
collect from small quantity recycled oil

.generators must keep records of pick- "

ups and must ensure delivery to an
authorized used oil recycling facility.}

2. The separate small quantity limit
for recycled oil. Under today's proposal,
recycled oil would have its own “small

" quantity” limit of 1000 kilograms per

month; that is, recycled oil counting
against the recycled vil limit would not

- also count against the § 261.5 limit for

3% A gimilar provision applies to hazardous waste
-gmall quantity gensratcrs. See § 261.5(h).

8¢ s described above, & mixture of used oil and
Aazordous waste is not recycled oil, and would not
be subject to the requirements discuned hena Such
& mixture would be subject to regulati
hazardous waste. [See proposed §§ 251.5(;)(2)(“]
261.8{a)(2)(iii), and 288.40(d).}

88 We have not proposed any time limit to
accompany the 1000 kilogrem accumulation limit. A
time limit seems unnecessary since ugsed oil is
typically picked-up frequently by collectors. HR.
Rep. No. 96-108, 88th Cong.. 1st Sess.. at 67 {1963).}

hazardous waste.*- ** Therefore, under
our proposed approach, a generator
could be subject to the “small quantity™

- provisions ofboth 40 CFR 261.5 and

266.40{c), or subject to one of the
provisions but not the other one. EPA
believes this approach offers the
following benefits:

{1) Impacts on small quanmy
generators and generators who are small

__businesses would be reduced. Without

the separate small quantity generator
limits for recycled oil and other
hazardous wastes, a generator of, for
example, small amounts of spent
hazardous solvents could have to
manage his solvents under the 40 CFR
Part 262 standards for hazardous waste
generators because of the recycled oil be

-generates. This seems inappropriate

because, as discussed in this Federal -
Register notice, EPA is proposing to
regulate recycled oil under a special set
of Part 266 standards, not the general
hazardous waste standards, It also
would have the effect of subjecting
perhaps tens of thousands of generators
of recycled oil {o the hazardous waste
rules (for the sgnall quantities of other -
hazardous waste they generate). As
described ‘throughout this section of the
preamble, EPA is attempting to minimize
the adverse impacts of regulation on
small quantity generators and
generators who are small businesses.
(2] Segregation of wastes would be
encouraged, and this facilitates
recycling. The separate small quantity
limits should provide an incentive for
generators to segregate used oil from
other hazardous wastes they generate

- because, as described above, mixtures

of used oil and hazardous waste would
be subject to full regulation as a
hazardous waste, not the special
“recycled oil" standards.** Segregation

.of used oil away from other hazardous

waste fadcilitates used oil recycling. In
particular, when used oilis
contaminated with chlorinated solvents.
the resulting mixture:

e Has a reduced BTU content and
correspondingly reduced fuel value; and

8% Congress enwisaged the possibility of such an
approach. as evidencad by the legillanve history of
Section 3014.

87 See proposed §§ 261.8(a}{2)(1ii). § 201.5(c} and
§ 261.5(j){2)(i). where recycled oil is exempted from
oounting towards the § 281.5 quantity limit for
determining “small quantity generator” status under

. the hazardous waste rules.

*That is. & generator who segregates his hazardous
waste from his used oil might remain 8 small
quantity generator under § 281.5, while @ generator
who mixea wastes would thereby lose his small
quantity generator status and become subject to the
Part 282 hazardous waste generator standards for
the entire mixture. |See proposed § 261.5{j}{2).]
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« Is difficult to reuse as a lubricant
because the solvent reduces viscosity
{Le., “thins" the oil),>*

[3) The separate small quantity limits
proposed today would encourage
environmentally acceptable types of
recycling of used oils vs. disposal. This
is one of the factors EPA is directed to
consider in regulating recycled oil
generators. Used oil, when disposed of,- -
would count againat the § 261.5 limit
along with a generator's other
hazardous waste. [See proposad
§ 261.5(j)(1).] A generator who recycles
his used otl, therefore, would be eligible
for the special, reduced requirements for
small quantity recycled oil ganerators
while one who disposes of his oil would
be subject to the Part 262 hazardous
waste generator smndafrds. [l'glor ;
example, a generator of 500 kilograms o
used oil who sends the oil to land
disposal would exceed the § 281.5(a)
limit and would therefore become -
subject to Part 262; however, if that
generator recycled the oil, he would be
covered only by proposed § 288.40(c).]

EPA requests comment on the
separats small quantity limit approach
described above. Do the separate limits
cause undue confusion that might negate
the benefits identified? .

3. Salectipn of 1000 kilogram as the
Iimit. EPA has proposed a 1000 kilogram
monthly generation limit #9 to define &
“small quantity recycled oil generator.”
[See the proposed § 286.40{c).] As Table
3 illustrates, this limit would bring the
majority of the recycled oil gensrated

*wi today's proposed regulatory
systﬁm. whtiila most cglmed ntou would be
small quantity recy oil gensrators
and thus exempt from the more
g.u-rlmnmnf decueiing elements of thaut!;ystmn.

efore deci to proposea the 1000
kilogram limit, EPA considered limits
that would be both more and less
stringent. EPA requests comment on the
range of options discussed below:

, A.100kilogrom limit: EPA considered
& small quantity limit of 100 kilograms,
le., the same limit proposed an August
1, 1885 for hazardous wasta in general.
[50 FR 31278.] This would establish
regulatory control over the great
majority of the used oil generated
starting at the site of generation [see -
Table 3]. As noted above, however,
Section 3014 of RCRA speci y
directs EPA to consider the impact of its
regulations on small quantity

B Re-refiners must remove the “1ight ends”
{solvents and othar low boiling peint materials)
during procsssing, reducing tha yield of the
lubricant peoduction operation,

49 As describad above, the tion
limit would be accompanied mm
accurnutation limit of 1000 kilograms.

generators, and small businesses, and
on environmentally acceptable means of
recycling. Under a 100 kilogram limit, at
least 274,000 generators would be
subject to regulation. EPA is concerned
not only with the unwieldy size of this
universe, but also with the potential
impacts of regulation on the small
establishments within the universe. The
great majority of used oil generators are
small businesses,®!, operated in large
part by individuals without the technical
knowledge or financial resources

. Necessary to operate a waste

mansgement facility of dny
sophistication. Also, since these
establishments do not generate large
amounts of recycled oil, regulatory
requirements can impose
disproportionate costs, i.e., high costs
per gallon. The Agency’s main concemn
with these smalil establishments is to
ensure: {1) That they collect the used oil
generated at their sites for recycling and
not let it drain into sewers or otherwise
dispose of it; and (2) that they continue
to accept household-generated used oil.

TABLE 3.~NUMEER OF USED Ok GENERATORS AND QUANTITIES OF USED O, GENERATED

ANKUALLY
Number of Size categorize (kograms Qenerated per
msnts <100 | 100-1,000 | 51,000

nductial 356,000 258,000 76,100 24,300
Non-k 295,000 121,000 150,000 24,000
. Tom £53.000 379,000 226,100 48,300

Quanittiss genaratod miZions of gelions per year) by aise categorny:
458 s [ 350
No 488 282 300 184
Tolal 944 487 " o4 514

»

mmmmmmmummmmdﬁmmwwhammwm
mw(walmqnmmrmm.mmmgimwm

Notax L. .
1. Theeo sstmatss do not inckrde 167 milich galicns of ussd of deRCTEd of G yeor by “do-2yGurselie” off changess,

ie, homeourars.
2. Adddionally, an estimatad 2.4

shonl mits, and warious other industrial conceme.

EPA considered regulating recycled
oil generators of 100~1000 kilograms per
month (kg/mo) under the set of
requirements proposed on August 1,
1985 for hazardous waste generators of
100-1000 kg/mo. [See 50 FR 31278-31308.
The proposal would ame:
requirements.] As explained in that
proposal, we developed the proposed
standards for the 100~1000 kg/me
hazardous waste generators taking into
account their pradominantly small .

. business nature, [Ibid at 31284-88.] EPA

is concerned, however, that even though
the August 1 proposal would minimize
adverse small business impacts, the
requirements would still adversely
affect used oil recycling. [Under section
3014(c) of RCRA. EPA must, when .
developing rules for recycled oil
generators, not only take small business
impacts into account but also impacts
on “environmentally acceptable
recycling.” EPA considers any increase
in “do-it-yourselfer” oil changes to be, in
itself, and adverse impact on recycling
because this group traditionally -
disposes of its used oil. Sewer disposal

61 See the Regulatory Impact Analysis for the
Used Oil Rules. EPA Office of Solid Wasts, =
November 1985, pages V-54 through V-57.

yocr, Thess estabichments would fall in the “ < 100™ category. “ -
- yeer. mifton fer <""' n "'."" mitcn
3. The “non i L SIMvice estziizhmaras, white “industria™ includes metofwoniing shope,

amendthcim‘

d) o8 each

of “Ron-k

el (e

to avoid regulations is another adverse
impact on recycling that concerns EPA,
as is any reluctance by establishments
to accept household generated (“do-it-
yourselfer™) used oil.] .

We estimate the rules proposed on
August 1 would impote annualized costs
of $1000-2000, on average, if applied to
generators of recycled o0il.®2 For a
generator of, for example, 110 kilograms
of used oil per month, this would mean
costs of about $4.80 per gallon of
recycled oil generated {and stored).
Further, EPA is considering whether any
tank system secondary containment
standards should apply to generators of
100-1000 kg of hazardous waste per .
month. {Tbid at 31286-87} The addition of .
secondary containment requirements
could double the costs presented
above.*? Given that recycled oil

*2 Unless otherwiss noted. the rosults presented
here are from the Reguictory Impact Analysis US
EPA, Offics of Sclid Wasts, Novembor 1083,

. Chapter V.

43 Ag points of clarification, the term “secondary
containment” as used in today's proposal refers to
the requirements proposed on june 28, 1985 for
hazardous waste tank systems. (See 50 FR 20482~
28482, and the proposed §§ 284.193 and 265.193.}
These requirements are more extensive than, for
example, the curbing and diking required for

- . Continued
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generators are presently paid only 10-40
- cents per gallon for their used oil, costs
this high would make used oil more ofa
burden than a recyclable resource. It is
difficult to quantitatively assess how
generaiors would respond to regulatory
costs this high, but our studies show the
following to be probable outcomes:

< Price increases in oil-change"
services offered to the public. These
price increases {we estimate an increase
of 10 percent) could lead to an increase
in “do-it-yourselfer” oil changes of
approximately 12 million gallons per
year (an increase of 4 percent);

* A reluctance of gervice stations and
auto repair shops to accept “do-it-
yourselfer”-generated used oil; and

« Increased sewage disposal by,
generators in areas without strict local
requirements or sewer discharges.
These are the sorts of outcomes that
concerned Congress when it was
considering the issue of recycled oil
regulation. See, for exampie, H.R. Rep.
No. 88-198, 98th Cang., 1st Sess., at 68
{1983): )

Many used oil generators, such as service
stations, will be reluctant to collect and
recycle used oil if it means incurring
excessive regulatory responsibilities. Any
regulatory scheme for generators
should . . . be structured to avoid this
result . . . .

For-these reasons, EPA sees a clear

need to establish a small gnantity limit
higher than 100 kilograms. A bigher limit
would minimize the impacts of
regulation on the smallest
establishments in the generator

universe, and most importantly. would
reduce adverse impacts on
environmentally acceptable types of <
used oil recycling.

b. 2000 kilogram limit: EPA
considered a limit for small quantity
recycled oil generators as high as 2000
kilograms per month {about 600 gallons). <
We believe a limit this high would
exempt from full regulation most, if not
all, of the antomotive-related
establishments. However, we are
concerned that a limit this high would
not be adequately protective. The same
legislative history as cited above
concerning the need to minimize impacts
on generators goes on to say that EPA’s
regulations should: .

. . . encourage . . . generators to send used
oil to facilities having permits. {And to} . . .
regulate generators in a way that discourages
unacceptable nsed oil recycling practices,
such as unsafe storage, or potentially
hazardous burning or land application. {1d.}

oil storage areas under EPA's Spill Prevention
Control and Countermeasure rules at 40 CFR Part
112,

#4 Ag explained below, oil from small quantity

As Table 8 shows, even with a limit of
1000 kilograms, some 336 million gallons
of used oil per year {nearly half of the
oil in question) would be only minimally
controlied at generators sites. Under 2
2000 kilogram imit, probably all of the
488 million gallons of “non-industrial”

" {i.e., automotive) oil and a large portion

of the 456 million gallons of used
industrial oils generated each year
would be only minimally regulated at -
generators' sites. In essence, this would
_be virtually equivalent to not having
generator regulations. In previous
rilemakings concerning (§ 261.5) small
quantity generators of hazardous waste,
EPA has only considered exempting
generators of up to 1000 kilograms per
monta; {see the discussions at 43 FR
58969-58971, December 18, 1978, and at
45 FR 33102-33105, May 18, 1880}, and
EPA sees no indication that Congress
envisaged an exemption for generators
of even larger quantities of recycled oil.
¢. 1000 kilogram limit: EPA has
proposed a 1000 kilogram Jmit (about
300 gallons) to define small quantity
recycled oil generators. This would
subject approximately 48.000 generators
to the regulations discussed later in this
section. Some 514 million gallons (about
55% of the total generated each year, not
counting household-generated oil) would
be subject to Part 268, Subpart E,
starting at the site of generation.%¢
Under a 1000 kilogram limit, the vast
majority of small establishments such as
family farms, service stations, auto
repair shops, and small industrial -
facilities would be subject to the very
limited set of requirements-discussed
above. Generators of over 1000
kilograms are auto dealerships,
establishments that offer “quick-lube”
services to the public or that service
large vehicle fleets, and industrial
facilities like steel mills and automotive
assembly plants. The establishments in
the over 1000 kilogram group can be, but
certainly are not always small
businesses {e.g., steel and auto plants
usually are not). For many of the .
establishments {“quick-lube” services),

lubricant-m&nagement (purchase, sale.
etc.) is a central part of the operation. In
these respects the large generators are
unlike small auto shops and service
stations (who are almost always small
businesses and for whom lubricant
management is only a peripheral aspect
of thejr operations), and we believe the
former are in a better position to absorb
regulatory costs.*8

EPA has determined that the 1000
kilogram limit strikes the best balance
between protectiveness and economic
impact concerns, as mandated by
Section 3014. Comments are requested
on the range of options presented.
Comments are also requested on
whether the limit should be expressed in -
gallons (i.e., 1000 kilograms is about 300
gallons of used oil). Would this simplify
compliance for generators?

4. Regulation when collected. EPA is
proposing that when recycled oil from
small quantity recycled oil generators is
coliected for shipment to an off-site
facility, the oil would then become
subject to Part 266, Subpart E in its
entirety. This is different than the
approach in 40 CFR 2615 for hazardous
waste from small quantity generators,
where waste is exempt through
subsequent management. What follows
ia first the rationale for this proposed
departure from previous EPA policy
regarding “small quantity” hazardous
waste, and then an explanation of how
collectors who service small quantity
recycled oil generators would be
affected by today's proposal.

a. Rationaole: The reagoning behind
today's proposal is based on the
quantities of waste involved; the
composition and management practices
of used oil vs. other hazardous wastes;
and the Congressional intent in passing
Section 3014. These points are discussed
here. :

(1) A significant amount of used oil is
generated in quantities less than 100
kilograms per month (kg/mo). Table 4
contrasts the generation pattern for used
oil and other hazardous wastes.

Table 4 ~—GENERATION OF USED Ou. v5. OTHER HAZARDOUS WASTES BY GENERAm CATEGORY

{0 $ousands of tons par year]
. G Skze Categ (ko per montn)
Wasis tyDe
. <100 100-1000 > 1000 Totais
Used ot 40 1,440 1927 3,707
Hazardous waste other than used od 180 T80 264,000 264,540

Sources: -

1. s.e;r.secs.m. (Gn!mmmmmlShswwﬁmdolFm‘olumdin"<100 kg ‘mo™*
2. Harardous west>-—The propozsl st 50 FR 31265; August 1, 1965

recycled oil generators would also be regulated

under today's proposal when collected for
reclamation or other recycling.

s The requirements that would apply to large
recycled oil generators are discussed in the next
section. below.
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As Table 4 shows, for used oil,
generators of less than 100 kilograms per
month (kg/mo) account for 8%, and
generators of 100-1000 kg/mo for 39%, of
the total generated each year. In
contrast, for other hazardous waste,
generators of less than 100 and 100-1000
kg/mo, respectively, account for only
0.07 and 0.3 percent of the total
gencrated. The significant difference
ctween used oil small quantity
generators as contrasted to hazardous
waste small quantity generators is also
evident in terms of the absolute volumes
generated by the two groups. For
example, used oil generators of less than
100 kg/mo generate 340,000 tons per
Year, or 88% more waste, than their
hazardous waste counterparts (who only
gencrate 180,000 tons per year). .
(2) “Small quantity-generated” used
oil is similar to “large quantity” used oil
in composition and management
practices, Used oil from the less than
100 kg/mo generators is primarily used
automotive oils, and can be expected to
contain the same hazardous constituents
(at the same levels) as found in any used
‘sutomotive oil.* Moreover, much of this
small quantity-generated oil is
polentially available for off-site
recycling, such as fuel use. If EPA were
to exempt from regulation used oil .
generated in quantities less than 100 kg/
mo, tens of millions of gallons of
conlaminated used oil could be recycled
each year in unsound ways, such as
being sold as residential heating oil. [If
this oil was exempt from regulation, it
would not be subject to the fuel
specification promulgated in“the final
Phase I rule. See Table 1, above, for the
specification. So therefore it could be
contaminated with toxic constituents.]
We believe it is quite conceivable that
tens or even hundreds of thousands of
Feople could be exposed to elevated
evels of toxic air pollutants if used oil
geaerated in quantities less than 100 kg/
mo was exempt from regulation. 5%

* {3) Congress provided for recycled oil

*4See the EPA report. Composition and
Manogement of Used Oil Generated in the US.,
November 1984, p. 3-33, for composition of used
sutnmotive oils.

1 Even if only one-balf of all the used oil from
generators of lezs than 100 kg/mo enters the
commercial fuel ofl market (through an exemption
by EPA similar to § 281.5), Le., about 45 million

gallons per year, this Is enoughfuel for about. €000 . .

residenticl bojlers. [This is assuming that on
aversge. & residential boller consumes S gallons of
oil per hour, for 2190 hours per year, and the used
oil i bumed without blending. In practice, we
believe the used oil would be diluted with virgin
{uel of' at ration ranging from 2/1 t0 9/1. so the
actual number of boilers patentislly affocted could
range from 8000-38000.]

to be regulated under a unique
framewaork. Section 3014 exempts
recycled oil from the requirements of
sections 3001(d), 3002, and 3003 (the .
Sections of RCRA guiding regulation of
hazardous waste generators and
transporters) and EPA is to regulate
recycled oil as necessary, while
minimizing adverse impacts on

- generators. The proposal to begin full

regulation of small quantity recycled oil
generators’ oil when collected has the
advantage of imposing only minimal
reguirements on the generators (as
deacribed above) without allowing the
oil, when collected, to go completely
unregulated. The proposal would allow
EPA to concentrate its resources on
points where larger quantities of
recycled oil were being aggregated and
accumulated for recycling. "

Comments are requested on the
proposal to regulate small quantity-
generated recycled oil, and the rationale
explained above,

b. Collectors: Under today's proposal,
small quantity recycled oil genrators’ oil
becomes subject to full regulation under
Part 268, Subpart E upon collection. [See
proposed § 266.40(c)(2)(ii).] We have
proposed special requirements for
transporters who collect from small
quantity recycled oil generators [see
proposed § 268.42(e}(2)(iii)}] under which
the transporter would assume, in lieu of
the generator, the responsibility for
ensuring that the collected oil is .
delivered to an authorized facility. In
this sense, the collector assumes certain
generator-like responsibilities.® EPA
reasons that this approach would help
ensure sound management of amall
quantity recycled oil generators’ oil,
while minimizing the requirements {and
costs) imposed policy for regulating
collected “small quantity” recycled oil, -

including the proposed § 268.42(e)(2)(iii)

transporter requirements,
B. Large Generators
1. Applicability. Generators who fail -

“Wedonotlhinkthmsmohighexpum
scenarios would result when used oil is disopsed of,
When disposed. used oil would pose hazards -
similar to other hazardous waste managed under
§ 261.5 and for the reasons explained at 45 FR
mN—B(Mnfyu.im).mdono&mnmdbr
regulation of waste managed in this way. See
proposed § 281.5(§)(1), which provides that used oil
beirg dispossd of would simply count along with
other hazardous waste to determine § 281.5
regulatory status. .

®“The collector or transporter is not, howsver,
subject to generator requirements. We have
proposed § 268.41(a)(6) to clarify this point. The
collecter would be subject to the trans
requirements, See proposed § 286.42(a)(1){i).

to meet the conditions for *small
quantity recycled oil generators” would
be subject to the generator standards of
§ 266.41 of today’s proposal. These are
“large generators” of recycled oil, or just
“generators.” 70 The reader should note
that owners and operators of facilities
would be subject to those portions of the
generator rules pertaining to initiation of
off-site shipments of recycled oil (even
though they do not generate the recycled
oil per se).”* The proposed requirements
for generators are discussed next.

2. Identification numbers. EPA is
proposing that generators comply with
40 CFR 262.12 of the hazardous waste
srules, which requires generators to
notify EPA and obtain EPA
identification numbers, and allows a
generator to offer his waste only to
{ransporters and facilities who have
EPA identification numbers.?* [See
proposed § 266.41(b).] The notification
provides EPA with the location and
other information on generators. The
identification number helps establish a
line of accountability for wasta
management, starting at the site of
generation. .

3. On-site management, EPA is
Proposing requirements for on-site
recycling by generators, and storage or
sccumulation prior to recycling. [See the
proposed § 266.41 (a){4) and (a)(5), and

. § 266.41(c).)

&. On-site burning: Generators who
burn recycled oil on-site would be
subject to the same standards as off-site
burners. [Today's proposal does not
establish standards for burning, but
§ 266.44 is “‘reserved” for the burner

_.standards.}

b. Used constituting disposal:
Generators who use recycled oil in a
manner constituting disposal ** would
be subject to the same standards as
persons using hazardous waste in this
manner. [See § 263.23.]

8 In proposed § 208.41-280.48 and the remainder
of this preamble, the term “gensvator™ means thoos
munmwhomuldhombimuo’mx.m
mnﬂqunﬁtyncydedoﬂgmnmmbhdtoth
lpodalnqmmoflmﬁc).

% As discussed later in this preambla,
transporters may also be subject to the gancrator
requirements undsr certsin circumstances.

72 A generator who already has an EPA
identification numbér need not re-notify,

""Uudlnamnmreonnitudngdhposd'
mmthencydldoﬂhlppuodtoorhphud
dlmcﬁym!hehndorconuinodhpmdnmthm
are applied to or placad directly on the land (in
either case the “product”™ itself remains & wasts). As
discuudlnlnudhrueuonofthhmbh.
pmducupmducad.odnﬂbcncydodoﬂh
insuparable by physical meaus are currently
mpL[SulMlndmmdle)(Z).]
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c. On-site reclamation: EPA has
proposed no standards for reclamation
of used oil by generators. [On-site
reclamation may precede reuse of used
oil as a lubricant, reuse as a fuel, or
shipment off-site.} Note that EPA does
not presently regulate the actual -
reclamation of any hazardous waste,
although facilities that only reclaim
{without storage) are subject to RCRA
Section 3010{a) notification
requirements and, for off-site facilities,
to the §§ 265.71, 265.72, and 265.76
manifest requirements. [See
§ 261.6(c)(2), and 50 FR 652; January 4,
1985.] EPA, however, would tend to
view any claimed “reclamation” of used
oil in a surface impoundment tobe
storage or even disposal, subject to
regulation as described below. [Id.,
footnote 44; . . . impoundments are
rarely considered to be an integral part
of the . . . recycling process . . .”] This
policy would not, however, apply to
recovery of oil from oily wastewater
containing only de minimus amounts of

oil, because such wastewater would be -

exempt from regulation under proposed
§ 261.3(a)(2)(iv})(F). As explained above,
a person recovering oil from this exempt
wastewater is considered, by the act of
recovery itself, a generator of used oil.
{If the generator then subsequently
further reclaims the recovered oil, he
would then be subject to the policy
proposed above.}

d. On-site storage: EPA is proposing
special standards for generators who
accumulate (store) for a relatively short
time under certain conditions.
Generators who meet these conditions
would not be subject to the storage
facility regulations (discussed in a later
section of this preamble) for used oil
recycling facilities. A generator who
fails to meet any of these conditions
would be regulated as a used oil
recycling facility under the proposed
§ 266.43 standards.”4- 78 {See the
proposed § 266.41(c), introductory text.)

Each condition is discussed next. [See
§ 266.41(c) (1) through (6) of the proposal
for the conditions.] - :

{1) Storage must be in a tank or

_container. Recycled oil, because its
value is decreased when contaminated
by water or dirt, is nearly always stored
in a tank or container. Storage in a
surface impoundment poses inherently

7¢ Hazardous wasie generators are regulated in a
similar fashion. See the § 262.34 “80 day
accumulator” rule. The rules proposed for recycled
oil generators were develaped using § 262.34 as a
starting point; certain modifications are proposed
pursuant to the special Section 3014 mandate
discussed above. :

8 A generator who conducts on-site recycling,
such as burning or reciamation. is still eligible for
these special storage requirements.

greater risks than tank or container
storage, and the greater risks call for full
regulation, not reduced standards.

{2) Accumulation tinre must not
exceed 90 days. The 90 day time limit
was adopted from the hazardous waste
regulations. [See § 282.34(a), .
introductory text.] EPA presently has no
information indicating that generators of
recycled oil need a longer period of time
to arrange for recycling of their oil.™
Comments are requested on this point.
Is the proposed 80 day limit sdequate
for recycled oil generators? Are there
circumstances where a longer time
period is needed? to facilitate proper
recycling?

(3] Containers and tanks must be
labeled. EPA is proposing that
containers or tanks used to accumulate
or store recycled oil be labeled with the
term “RECYCLED OIL" to clearly
identify the generator's storage area. A
similar provision applies to hazardous
waste generators under § 262.34(a)(3).

(4) Contsiner standards, EPA is
proposing most of the same v
requirements for recycled oil stored in
containers that apply to generators of
hazardous waste under § 262.34 (which
references Part 265, Subpart I):

« Containers must he maintained in
good condition; and if a container leaks,
the contents must be removed and
transferred to a good container (or
managed in some other way, according
to the proposed § 266.41 rules);

* Containers holding recycled oil
must be kept closed, except when it is
necessary to add or remove oil;

¢ Containers must not be handledin a
way that would cause leaks, spills, or
ruptures; .

¢ The generator must conduct a
weekly inspection of the storage area to
spot signs of leakage or corrosion; and

® Ignitable recycled oil (i.e., recycled
oil with a flashpoint below 140° F) must
be kept at least 50 feet away from the

property line.”™

- ™The vast majority of recycled oil generators
sither store in drums or in tanks less than 800
gellons in capacity. [See the report, Waste Oif
Storoge by Franklin Associates, Lid., January 1984,
Pp. 2-3.] Since the generators subject to the
requirements discussed here generats over 1,000
kilograms (300 gallons) psr month, it seems
spparent that on-site storage is typically much less
than 90 days. ,

T Under § 262.34(b) of the hazardous waste
regulations, the EPA Regional Administrator may
grant an additional 30 days for “unforeseen, -
temporary, and uncontrollable circumstances.” If
EPA recejves information indicating that a time
period longer than 90 days is appropriate for
recycied oil, we would likely specify the siternate
time period in the rule itself (rather than having a
provision for case-by-case extensions) by the
Regional Administrator.

T On June 5, 1984, EPA proposed to use portions
of the NFPA code as a more flexible “buffer zone"

EPA is not proposing that §§ 265.172 and
265.177 of the hazardous waste rules
apply to recycled oil. These sections
deal with hazards related to
compatibility of wastes and materials,
and co-management of incompatible
wastes. Used oil is compatible with
virtually any material so these controls
are not relevant.™ EPA has also not
proposed a date marking requirement (to
document compliance with the 90 day
time limit) for recycled oil containers as
is required for hazardous waste
generators under § 262.34(a){2).
Elsewhere in today's proposal, we
discuss certain recordkeeping
requirements for generators. Basically,
generators would have to record the
date of each off-site shipment of
recycled oil. Since we are attempting to
minimize the administrative burdens of
today’s proposed recycled oil generator
rules, and since most generators {i.e.,
those who ship off-site) would be
subject to this other recordkeeping
requirement, we see no need to
additionally require a date-marking
requirement. EPA solicits comments on
its proposal {o not include the above
requirements as part of the generator
requirements.

{5) In order to meet the statutory
mandate to effectively regulate recycled
oil while minimizing adverse impacts on
generators, EPA is proposing a tiered
approach for recycled oil tank systems.
{See the proposed § 266.41(c)(5).] First,
all tanks would be subject to the Part
265, Subpart ] standards that apply to

ous waste generators under
$ 262;!34(51)(1]. These requirements
ude:

* A “freeboard” or overflow
protection requirement for open-top
tanks;

* A requirement that continuous-feed
tanks be equipped with a shut-off or by-
pass system; :

¢ Inspection requirements for
drainage, cut-off, and by-pass systems
{daily), for monitoring equipment (if any,
daily), for the visible portions of the
tank {daily) and the area around the
tank (weekly) to detect signs of leakage
or corrosion;

¢ Buffer zone requirements for when
ignitable (flashpoint below 140 * F) oil is
stored, from the NFPA code; and

- Requirements to remove and
properly manage oil, residues, and

requirement. {See 49 FR 23280.1 We are considering
comments received. If we do adopt the more flexible
approach. it would of course apply to used oil as
will as other ignitable wastes.

™If incompatible or reactive hazardous waste
was stored at & generator's site along with vsed oil,

_such waste would of course remain subject to

§§ 265.172 and 285.177.
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contaminated equipment when the tank
is closed.

These standards have been
established through previous
rulemakings as necessary for tank
storage to protect human health and the
environment. [See 48 FR 2802-2896,
January 12, 1981.] With respect to
today's proposal, there are two points
requiring some discussion and
clarification. First, the proposed
requirements would apply to recycled
oil *“tank systems.” This term is broader
than “tank" in that it includes a tank’s
ancillary equipment (e.g., valves, pipes,
etc.). [See 50 FR 28455; June 28, 1985.]
Second, the inspection requirements
[pm“?a:ed § 268.41(c)(5)(iii) (D) and (E)]
would apply only to above-ground
Eorﬁom of tank systems. [The current

azardous wasts rules do not make this
explicitly clear (§ 285.194), but we have
indicated that inspections of
underground tanks are not expected.
[See 48 FR 2832; January 12, 1981, and 50
FR 26487; June 26, 1985.] This is
particularly relevant to the present
‘discussion since most recycled oil
generators store in underground
tanxs.*] These very basic requirements
would impose costs less than $1,000 per
vwrr for all affected generators and .
would ssuse adverse impacts on small
businesses or on used oil .
Comments are requested on thess
proposed requirements.

Beyond the requirements described * -
above, EPA is proposing additional
requirements for new tank syatems (i.e.
tank systems installed after the
regulations become effective) pertaining
to secondary containment systems and
closure and post-closure requirements.
Also, EPA 1s proposing special
requirements for tank systems that are,
found to be leaking or otherwise unfit
for use. The additional requirements
described here are being proposed as
part of the Agency's program to improve

{ts hazardous waste storage regulations.
° On June 28, 1085 EPA proposed

revisions and additions to the hazardous -

waste tank requirements of § 282.34(a),
Part 264, Part 265, and the corresponding

®See the Regulotory Impacts Analysis. US EPA.
Office of Soltd Waste, November 1965, Chapler V.

#i1bid. Moat generators with underground tanks
would fncur virtually no costs under this proposal.
Coat of the proposed requirements for generators
wllhtbovnliglmund tanks would be in the range of 28
cunls per gatlon of used oil generated and stored.
The reader may note that above. EPA concluded
that costs in the range of $1,000-$2.000 per year for
small quantity recycled oll generators wou/d be
associated with advarse Impscts on used oil
recycling. Howsver, tha reader is reminded that for
the small quantity recycled oil gensrators costs of
$1.000-$2.000 par year can mean costy, of $2.40 to
54.80 per gallon of used oll generated and stored.
and these higher costs par gallon are what concern
EPA {with respect to recycling impacts).

permit requirements of Part 270. [See 50
FR 28444.] As described in the June 28
proposal, EPA has determined that in
certain respects, the current tank
standards are incomplete and .
unworkable. [Ibid. at 26447.] The finding
was made by EPA that additional
regulations are needed to adequately

_ control hazardous waste tank storage,

particularly hazards to ground water.
[Id.] For the reasons set forth in the June
26 preamble, EPA proposed new
requirements for generators and owners
and operators storing hazardous waste
in tanks. EPA considered proposing all -
of these seme requirements for recycled
oil tank systems. We are not proposing
all of the new requirements for recycled
oil generators,**however, because -
pursuant to the section 3014(c) directive
to consider impacts, we have found that
the new requirements would adversely .
affect recycled oil generators who are
small businesses and could discourage
environmentally acceptable types of
used oil recycling.*® We estimate that
the new tank system requirements, if
applied in toto, could impose annualized
costs for generators of about $1,200-
$3,600 per year. For a generator of, for
example, 1100 kilograms per month
{about 3600 gallong per year), this would
mean costs as as $1.00 per gallon of
used oil generated and stored. EPA is .
concerned that costs this high, if
imposed throughout the recycled oil
generator universe, could induce the
following kinds of adverse impacts:

o Increased disposal of used oil in
sewage systems; . .

o Reluctance by generators to accept
“do-it-yourselfer” (household-generated)
used oil; and :

e A price increase in oil-changes
services offered to the public (and a
corresponding increase in do-it-
yourselfer oil changes).

EPA is therefore proposing a gradual,
phased approach, that reduces impacts
on smell businesses and on recycling by
requiring stringent controls on tank
systems whe)n th;};, are lnstalle;i (ie.
“new"” tanks) and by requiring leaking
tanks to be closed, repaired, or replaced,
with the latter two actions triggering the
new tank requirements.* ,

®That is, for those tors whko meet the
proposed § 268.41(c) conditions. For example, if a
gensarator stores longer than 90 days, he would not
be eligible for the specisl requirements being
discuszed here but rathsr would be regulated av a
used oil recycling facility.

®Unless otherwise noted, the discussion here is
from the Regulatory Imparts Analyeis, US EPA.
Office of Solid Wasts, November 1585, Chapter V.

4 Also, as described in the preceding sectionof -
the preamble, we are proposirg only minimal
requirements for generators of less than 1000 -

Since we estimate only about 10% of
generators' tank systems are presently
leaking %, most generators would not be
immediately affected by the new,
additional requirements proposed here.
All generators would, of course, be

" affected eventually as they replace old ‘

(a) Standards for new tank systems.
EPA is proposing that new tank systems
(i.e., tanks installed after these rules are
in effect} would have to comply with
basically all of the same standards as
would hazardous waste generators
under the proposed § 262.34(a), as it
would be amended per the June 28
proposal. [See 50 FR 26458.] The new
requirements pertain to secondary
containment, closure, and post-closure
of tank ayh:tema; We have “i‘reserved"
paragraphs in the propose
§ 266.41(c)(5){vii) of the recycled oil rule
for the new tank standards. For the
reader's convenience we are presenting
the proposed requirements here in
Figures 1 and 2, -

Figure 1~Proposed Roquirements for New
Tonk Systems

Paragraphs (b) and (c) from the proposed
§ 285.193, secondary containment: [See 50 FR
26485-88; June 28, 1585.]

(b} Full secondary-containment systems
must be: - -

(1) Designed, installed, and operated to
prevent any migration of wastes or
accurmulated liquid out of the system to the
suoil or ground water or to surface water at
any time during the intended life of the tank
system; and

{2) capable of detecting and collecting any
waste or leak and accumulated liquids until
the collected material can be removed.

{c) To meet the requirsments of paragraph
(b) of this section secondary-containment
systems must be a minimum:

{1) Constructad of or line with materials
that are compatible with the wate{s) to be
placed in the tank system and must have
sufficient strength and thickness to prevent
failure owing to pressure gradients (including
static head and external hydrological forces),
physical contact with the waste to which it is
exposed, climatic conditions, the stress of
installation, and the stress of daily operation
{including stresses from nearby vehicular
traffic); .

(2) Placed on a foundation or base capable
of providing-wupport to the secondary-
containment system and resistance to
pressure gradients above and below the
system owing to settlement, compression or
uplift; ’ :

-~

kilograms per month of recycled oll: .e. we are
reguiating larger generators more stringently than
smaller ones.

®See the Regulatory Impacts Analysis, EPA
Office of Solid Waste, November 1985, p. IV—48.

-
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{3) Provided with a leak-detection systein
that is designed or operated so that it will
detect the presence of any release of .
hazardous waste or accumuiated liquid in the’
secondary-containment system within 24
hours of entry of the liquid into the
containment system; -

(4) Sloped or otherwice designed or
operated to drain and remove liquids
resulting from leaks, spills, or precipitation.
Spilled or leaked waste and accoumulated
precipitation must be removed from the
secondary-containment system in as timely a
manner as is possibie but no later than 24
hours after the detection of the release;

{5) Designed or oprated to contain 110
percent of the design capaicty of the largest
tank within its boundary;

(6) Designed or operated to prevent run-on
or infiltration of precipitation into the
secondary-containment system unless the
collection system has sufficient excess
capacity in addition to that required in .
paragraph (c)(5}.of this section to contain run-
on or infiltration. Such additional capacity
must be sufficient to contain pre&ipitation
from a 25 year, 24 hour rain storm.

Figure z—Propoced Requirements foe New .
Tank Systems

Paragraphs {a) and (b) from the proposed
§ 265.197, closure and post-closure care. {See
50 FR 26483-84, and 26487: June 28, 1885.)

{a} At closure of a tank system, the owner
or operator must remove or deconiaminate all
hezardous waste residues, contaminated
containment system components (liners, etc.),
contaminated sojl, and structures and
equipment contaminated with waste, and
manage them as haxardous waste unless -

§ 261.3(d) of this chapter applies.
(b) If, after removing or decontaminating

all residues and making all reasonable efiorts

to effect removal or decontamination or
contaminated components. soils. structures,

and equipment as required in paragraph (a)

of this secion, the owner or operator finds

that not all contaminated soils can be
practicably removed or decontaminated, he
must close the tank system and perform post-
closure care in accordance with the closure
and post-closure care requirements that
apply to landfills (§ 264.310).

The rationale for these proposed
requirements is discussed fully in the
June 28 proposal. [See 50 FR 26456 and
26462-82.] We estimate the requirements
in Figures 1 and 2 would impose average
annualized costs of approximately
$1200-3600 per year for a generator
installing a new tank.* Although this

% See the Regulatory Impact Analyn: Rules, EPA
Office of Solid Waste, November 1885, Chapter V.A.
This includes the cost of secondary containment
plus, for above-ground tanks, the inspection
requirements proposed above for all recycled ofl
tank systems. The reader should also note that
under today’s propoaal the closure requirements for
new tank systems would be expanded as per the
june 28 propasal. {50 FR 26483-84.] We do not
discuss this part of the proposal in depth because it
mainly is a conforming change made necesasry by
the proposed secondary containment mquimmcnu
and because the cost impacts are insignificant; je..
an estimated $82 at closure for residue removal. [Id.)

‘would mean costs in the range of $0.35~

. $1.00 per gallon, of used oil we do not
" think that today's proposal would cause .

significant adverse impacts on
generators, based on the foliowing
rationale:
- e Of the 48,000 generators potentially
subject to the requirements (/.e.,
generators over 1000 kilograms per
month), we expect that about 41,000
would incur annualized costs less than
$1600 per year, that is, less than $0.45
per gallon, and costs this high are not
likely to cause adverse impacts;

¢ The 7000 or 8o generators that
would potentially incur larger costs (i.e.,
up to $3600 per year) are industrial
operations, and given their overall cost’
structures these operations would not be
adversely alfected by. costs in this
range;*? and

* Because the requirements would be
phased-in, generators would have, in
most cases, years to set aside funds for
new tank installation. )
‘The last point is of particular
importance. The proposed secondary
containment requirements would require
fairly large initial expenditures (e.g.,
about five times greater than the

annualized costs presented above). Most

recycled oil generators are small
businesses and conld have difficulty
obtaining financing. Phasing-in the
requirements not only minimizes .

. impacts on the generator universe as a -
. whole {and therefore on the nationwide

“flow"” of used oil) by spreading-out the
impacts over time, but also would allow
each generator to make financi
arrangements suitable to his own cash
flow situation.

. The june 28 proposal also discussed

certain alternatives to secondary
containment that the Agency has
considered, but did not propose. {See 50
FR 28451-53 for a full discussion of these
alternatives.] These include:

© A combination of secondary
containment and ground-water
monitoring;

e National risk-based standards; -

¢ Minimum national standards with a
variance from containment reqni.rements
based upon risk;

© Minimum performance standards;”
¢ A ban on underground tanks; and -
e Forced retirement of underground

The pubhc may comment on these
requirements as they would apply to
recycled oil generators as alternatives to
Figures 1 and 2. Also, with respect to
standards for new underground tank
systems, EPA considered (in lieuof -
today's proposal) application of the

#1bid, Chapter IV-C. and D.

“interim prohjbition" from section
- 9003(g) of RCRA. As described in the
previous sectionf this preamble, this
requirements, which amounts to
corrosion protection, is the
Congressionally-mandated minimum
level of control for underground tank
systems (storing petroleurn and other
hazardous substances) and as the
reader will note, we have proposed a
modified version of the interim
prohibition for small quantity recycled
oil generators.®® The Agency has
conciuded, however, that for hazardous
waste tank systems corrosion protection
alone is not as protective as full
secondary containment. {See 50 FR
28450; June 28, 1985.] Since, as we
discussed above, EPA intends to require
secondary containment for other
hazardous waste tank systems under
Subtitle C and since the proposal to
phase-in secondary containment
requirements for recycled oil generators
would not cause gignificant adverse
impacts, we do not see a basis for
proposing less stringent requirements for
recycled oil tank systems within the
framework of section 3014(c).

Comments regarding the adequacy

{i.e., protectiveness) and costs of all of’
the options discussed above for new

‘tank systems are requested.

{b) Standards for leaking tank
systems. For the reasons described
above (i.e., adverse impacts), EPA has
not proposed secondary containment
requirements for all recycled oil
generators. Therefore, even under

" today's proposal some tank systems will
- fail and leak. EPA has proposed that
© {see § 266.41{c){5)(vi) of the proposal) as

soon as a generator is aware that his
tank system is leaking {or otherwise
unfit-for-use), he must take the following
actions: *

* Stop the flow of oil into the tank;

* Remove the oil from the tank (to

‘> prevent continued release and allow

inspection);

¢ Contain visible contamination; and

¢ Report the event to the Regional
Administrator within 24 hours after
discovering or confirming the release.
‘Tanks taken out of service as described
here would either have to be closed
{with the removal of contaminated soil
or equipment), repaired, or replaced.

% Purther, as we explained above, the section
9003(g) interim prohibition currently applies to all
underground petroleum tanks, including used oil
tanks. {See 40 CFR 280.1 and 280.2.) This
requirement will remsin in effect until the rules
proposed todey, when promuigated in final form,
becoms effective. .

®These requirements are taken from the

new § 205.192, proposed on June 26, (50 FR
26485) for hazardous waste tank systems.
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When a tank is repaired or replaced. we
would consider it a “new" tank, subject
to the standards proposed above
(Figures 1 and 2). EPA views this latter
aspect of the proposal (i.e., tanks
retwmed to service being considered as
“new" tanks) to be a crucial aspect of
the proposal to phase-in secondary
containment for recycled oil generators.
In this way, tank systems posing the _-
greatest hazards (7.e., those that are
leaking) would be replaced with tank
systems that are not likely to pose any
significant hazards, and therefore the
hazards posed by the national universe
of generators’ tanks would be reduced
overall,®

We do not expect the proposal (for
replacement tanks to comply with
secondary containment) to cause
gignificant adverse impacts for the
following reasons:

e We estimate that nationwide, only
about 10% of the used oil tanks are
presently leaking, so therefore most of -
the recycled oil generator universe
would not be immediately affected by
the proposal; “

o Of the approximately 4500
generators thought to have Jeaking
tanks, we estimate over 3500 would
incur initial costs less than $8,000, and

. annualized costs leas than $1600 per
year; and - -

e Generators with leaking tanks
would have the option of closing the
tank system and storing the oil in some
other way, for example in containers.

Finally, the reader may note that we
have not at this time proposed any leak
detection requirements for recycled oil
genesators, That is, the proposed
requirements for leaking tanks have no
“trigger”™ mechanism, EPA considered
requiring a one-time “asseasment and
cestification” provision for recycled oil
generators’ tank systems similar to the
requirements proposed on june 28, 1885
for hazardous waste interim status
facilities. [See 50 FR 2648485, and
proposed § 285.161.] This would include,
among other things, leak testing for the
underground portions of a fank system.
[1d.] We have not proposed this
requirement because we are still
evaluating various leak detection
schemes for petroleum materials, both in
terms of their effectiveness and (as -
required by Section 3014{c} for recycled
oll) their cost impacts.® At this time, the

-

‘.

»See the Reguketory hmpocts Analysis. USEPA .
Office of Solld Waste, November 1985, Chapter V-E.
and the Docrment for the RIA,

Backgroumd
Novembar 1968, Chapter IV, for the discossionof  *
the environmental benefits anticipated under
todsy’s proposed storage rules.
N UUnder today's proposal. State or local agencies
could conduct leak testing at genrerators® sites or
' omuid specify test methods within their aress of

Agency does wish to specifically solicit
public comment on the following
suggestions made to EPA pursuant to
the June 28, 1985 proposal for hazardous
waste tank systems:™

* Observation wells (installed in the
backfill material} for both new and
existing tank systems;

¢ Inventory monitoring.

On the latter point, EPA has indicated
that we believe inventory monitoring is,
for several reasons, inaccurate and
largely ineffective. [50 FR 26448-49; June
28, 1085.] With respect to recycled oil,
we are also concerned that inventory
monitoring would impose time-
consuming and costly administrative
burdens on generators (i.s., small

- amounts of used oil are constantly

added to storage tanks, changing the oil
level with each addition). We continue
to believe inventory monitoring holds
little promise for controlling hazardous
wastes tanks, including used oil tanks.
We welcome, however, any new
information on this point.

QObservation wells, by contrast, may
be more effective. EPA is interested in
the extent to which wells are presently
smployed for used oil tanks, the costs of
installation (particularly for retro-
fitting), any technical difficulties
experienced with wells, and sensitivity
of wells as a leak detection mechanism.
Comments are requested on observation
wells and other leak detection schemes.
EPA will continue its evaluation through
the public comment period and we may,
at some later date, propose leak
detection requirements to accompany
the rest of today’s proposal.

(6) Standards for facility management.
EPA is proposing that generators must
comply with the following requirements
pertaining to facility management {see
proposed § 268.41(c)(6)}

¢ The establishment would have to
have on-site a telephone, an appropriate
number and types of fire extinguishers,
;nd ;pill control material (such as saw

ust);

* At all times, an “emergency
coordinator,” (E.C.}, ie., someone
familiar with these requirements, must
be on-site {or on call). The E.C., can.also
designate someone to act in his place:

* The generator must request an
inspection by the local fire department
to make sure the department personnel

fm‘ild!cﬂon.hlnyuu.wbenulh:tudmtmrl‘

leak is detected, the preposed requirements for
Isaking tank systea:s {prepocad § 288.42(ciSN v
would thea coma in o play.

% Anothor suggested appeoach was to require
only cotrosion protaction (Ls. the “interim
prohibition™} for pew tank systems in lisa of
secondary contsinment, We discusocd this issus at
soms length abovs and so here focus only on
suggestions concerning lsak detection.

know where oil is stored; that the
appropriate type and number of
extinguishers are present, etc.;

¢ The generator must post certain
information next to the telephone,
including: the name and phone number
of the E.C.; location of fire extinguishers
and spill control materigl; and the phone
number of the fire department;

© The generator {ar the E.C.} would
have to respond to any emergencies that
arise. In the case where an emergency
was serious enough to warrant a visit by
the fire department or where oil reaches
surface water or adjoining shoreline the
generator would have to file a report
width the EPA Regional Administrator;
an

« The generator must ensure that his
employees are familiar with these
requirements. .
EPA has determined that the above
requirements would ensure sound
facility management {or “good
housekeeping™), without adversely .
affecting generators. The reader should
make note of certain points concerning
these propossd requirements. First,
abgorbent materials soaked with used
oil {e.g.. such as machine drippings} and
used oil spill clean-up materials would
both, via the “mixture” policies
discussed above in section LA.2. of this
Part of the preamble, be subject to
RCRA regulation.®® When such materials
are disposed of. they are subject to full
regulation as hazardous waste under
Parts 261-285, 124, and 270.% When
recycled, the material would be
considered recycled oil, subject to all
applicable requirements proposed today
{and if burned for energy recovery, to
the final Phase I burning rule). Second,
when generators train their personnel
regarding the recycled oil requirements
proposed today [proposed
§ 266.41(c)(6){vi)], the Agency would
also expect that employees be made
aware {or reminded) of EPA’s Chemical
Advisory on the potential hazards
associated with prolonged skin contact
with used motor oil.™

©A who uses absorbent materials to
clsan-ap spills or machine drippings would not, dwe
1o that activity, loss eligibility for the special
reduced requirements for “90 day" recycled oil
generators (L., the proposad § 206.41(c)).

% Note thet in the Nating proposal that appeses
slsewliere in this Pederal Register, we proposs an
axemption for certetn “oily wipers.”

®EPA found that mice dermally exposed to used
motor oil exhidited a significantly increased
incidence of cancer. EPA recommends that to
prevent cancer, personne! working with
automobiles should regularly wash with soap and
water and avoid umscessary prolonged contact
with used motor oil. See the Notice of Potential
Risk: Used Motor Oil (Chemical Adviscry, issued |
under tha Toxic Substances Control Act}, February
1004. :
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The reader may note that generators
of hazardous wastes, under § 262.34(a),
must comply with certain requirements
from Part 265 pertaining to general
facility management. These include Part
285, Subpart C (preparedness and
prevention) and Subpart I) {emergency
procedures), and § 265.16 (personnel
training).

These requirements are intended to
ensure that the generator’s personnel
are properly prepared to manage waste
and respond to any emergencies that are
likely to arise. EPA considered applying
these same requirements in tofo to
generators of recycled oil, but we are
concerned that these requirements are:
(1) Written in a manner designed to
cover the multitude of hazards that may
arise at any kind of generator site (i.e.,
not specific to recycled oil); and (2] that
the requirements are costly (about $1000
per facility) and, when considered along
with the proposed storage requirements
(above), could have adverse impacts on
small businesses and sound recycling
practices. Because of these concerns, we
have developed a simpler set of

‘requirements that we believe will be

adequately protective and yet that
would also be less costly and better-
suited to the small business nature of
most recycled oil generators.™
Comments are requested on today’ s

proposal. -

° ' & Shipments off-site. Section 266.41(d)

of today's proposal would establish
certain requirements for used oil sent
off-site for recycling.** * These
requirements are based on the existing
standards for hazardous waste
generators in 40 CFR Part 262, taking
into account the special requirements of
RCRA Section 3014{c) (2) and (3) for
recycled oil generators.

#The reader should note thet on August 1, 1983
EPA proposed standards for gensrators of between
100-1000 kilograms of bazardous wacte per month,
as required by section 2001(d) of RCRA. {50 FR
31278.] As explained in the proposal, these
hazardous s are predominantly
small bunuuu. ‘The mquilemanu proposed for
these generators take into account small business
impact concemns. {Ibid at 31283-88.] Today's
proposal for recycled oil generators, as described
above, takes into account similar conoerns, and
therefore the standards proposed today for recyc]ed
oil generators are similar to the standards proposed
for the 1001000 kg/mo hazardous waste generators.

* As mentioned sbove, and op of
used oil recycling facilities would aiso have to
comply with this paragraph when sending
shipments off-site, for example when one processor
sends oil to another processor, or when a fuel is
shipped to a burner. For simplicity, the rest of this
discussion refers only to generators.

% The reader should note that this paraguph
would not apply to the mari of the

oils (specification fuel and certain asphalt pmducu)
conditionally exempted under the proposed § 266.40
{a)(2) and (b).

(1) Pre-transport requirements.
Today's proposal would require that

- -recycled oil generators comply with .

certain requirements for packaging

(§ 262.30), labeling (§ 262.31), marking
{§ 262.32). and placarding {§ 262.33) that
apply to hazardous waste generators
under 40 CFR Part 262, [See § 266.41{d)
{1) of today's proposal.] These
requirements reference standards of the
U.S. Department of Transportation in 48
CFR Parts 172, 173, and 178. Further,
under the proposal, generators could
only offer their recycled oil to
transporters with EPA identification
numbers. [See the proposed § 266.41(b).
which references § 262.12 of the
hazardous waste rules pertaining to

“identification numbers.”] This is to help ~

establish a line of accountability for
shipments sent off-site, J.e,, to initiate a
tracking system.

{2) Manifest exemption for recycled
oil. Under 40 CFR Part 282, generators of
hazardous waste must initiate a
hazardous waste manifest, which begins
the “cradle to grave” tracking system of
Subtitie C. Congress, however,
mandated a different approach for
tracking recycled oil in section
3014(c){2)(B). This section of the Act
provides that EPA must not impose
manifest requirements if a generator
meets the following conditions.

* He must make arrangements to
have the used oil collected and recycled
at a permitted facility {either his own
facility or a facility he contracts with),
including those facilities deemed to have
a permit under gection 3014(d) of RCRA:

s He does not mix other hazardous
waste in with the recycled oil; and

« He complies with whatever
recordkeeping requirements a
promulgated by EPA in lieu of the
manifest requirements.

EPA has proposed these conditions in
§ 268.41(d)(2)(i).*

S EPA has not included the “no mixing" condition
in § 286.41{d){2)(i). As discussed in detail above,
Part 266, Subpart E applied only to recycled oil. By
definition, recycled oil hes not been mixed with any
other hazardous waste. Therefore, & similar
provision in § 268.41 would be redundant. Also, we
consider interim atatus facilities to be within the
scope of “permitted” facilities in the first condition
because section 3005{¢){1){C) of RCRA atates that
EPA should treat these facilities as baving been
issued a permit (until action is teken regarding their
permit application). See proposed § 286.40{e)(3)
pertaining to “anthorized” facilities. EPA believes
such a resding is pecessary because to conclude
otherwise would mean that Congress was being
moare restrictive for generators of recycled oif than
for other hazardous wastes genarators (i.e.,
hazardous waste generstors can ship to interim
status facilities without penalty); section 3014(c}, in
fact, ssems to indicate that Congress's intent was
just the opposite.

EPA has further added a condition
that exports of recycled oil are not
eligible for the-manifest exemption. As

. with all hazardous wastes listed or

identified under section 3001, the export
of such oil will be covered by the
provisions of section 3017, which was
specifically enacted by Congress to
address hazardous waste exports.

The Agency has considered whether
gection 3014 requires extension of the
recycled oil manifest exemption to
exports. For the following reasons, we
believe it does not. Although section
3014(c) broadly states that the existing
Subtitie C standards under section
3001(d}, 3002 {menifest requirements),
and 3003 shall not apply to recycied oil. |
the Section also provides that the
recycled oil standards must “protect
human health and the environment”, As
explained in Section I of Part One of
this preamble (above), since the
environmental standard under Section
3014 is identical to that upon which
existing Subtitle C hazardous waste
regulations are based, the recycled oi!
regulations in this proposal have been
developged on the presumption that
Subtitle C requirements apply to
recycled oil unless section 3014
specifically provides otherwise. In the
case of manifests, section 3014{c}{2)(B}
specifically provides that recycled oil
generators are exempt from any
manifest requirement if, as noted above.
they arrange for delivery to a recycling
facility authorized to manage recycled
oil. Since the manifest exemption is
conditioned upon delivery to an
authorized facility, it does not extend to
exports to foreign facilities, which are
not covered by RCRA. This limitation on
the application of the manifest
exemption is supported by the
legislative history of section 3014 which
explains that . .., generators of used oil
that is a hazardous waste . .. are
exemp! from ... manifest requirements
provided that such used oil is delivered
to one or more permitted used oil
recyclers who are in compliance with
the apecial standards adopted pursuant
to this legislation” (emphasis added).
(HR. Rep. No. 98-198, 88th Cong., 1st
Sess. at 66, (1983).]

" This limitation is also consistent with
the provisions of Section 3017{a)(1){c)
which provides that a receiving
country's writien cansent be “attached
to the manifest accompanying each
waste shipment,” (emphasis added).

fid.]
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A genérator who meets the asbove
conditions !* has the option of
complying either with the Part 262 .
manifest requirements, or the special
alternate requirements described
here, 3! [See the proposed
§ 262.41(d)(2)(ii).]

(3) Shipping without a manifest.

{a) Required notices. Before a
generator starts sending used oiltoa _-
recycler, he must obtain from the
recycler a one-time written notice .
cerlifying that his facility is authorized
to manage recycled oil. The generator
waould have to keep records of notices
recsived from each recycler for at least
three years from the time he last sends a
shipment to the recycler. These
requirements are nccessary to ensure
that the racycled oil, in the absence of
the manifest, is being sent to an
authorized facility. [See proposed
£ 266.40(e)(3) for the types of
“authorized" facilities.] -

{b) Designated facilities. The proposal
{% 286.41(d)(ii)(B)] would require that
when a generator offers a shipment of

. recycled oil to a transporter, the
generator would have to provide the
transporter with a list of the names,
addresses, and EPA identification
numbers of those facilities who have
provided notices to the generator {see
above), In practice, transporters
collecting from multiple generators are
often associated with {or owned by) a
recycler, so the “designated facility” is
obvious. In other cases, however, an
understanding between the genérator
and the transporter as to the receiving -
facility is a crucial part of the regulatory
approach today. That is, to be exempt
from the manifest under this proposal, a
contractual relationship must exist to
provide for recycling at an authorized
facility, so one or more specific facilities
must be designated by the generator as
eligible to receive the generator's
recycled oil.

+ {¢) Records of shipments. Today's
proposal would require that generators
record the following (for example ona
log) each time recycled oil is offered for
off-site shipment:

* The name, address, and EPA
identification number of the transporter
accepting the oil;

= The quantity of recycled oil being
shipped; and

e A sencrator who falls to meet any of the
conditions must comply with the manifest
requirements of 40 CFR Part 262 in its entirsty.

SEPA is proposing this optional approach
because some generators may actually prefer to use
the Nationsl Uniform Hazardous Waste Manifest,
ormay be required by a State to usethe manifest. In
either case, we do not believe & generator should
kave to comply with botk the manifest and the rules
proposed here. The manifest alone if adequate.

« The date of shipment,

The generator would have to retain
thése records for a minimum of three
years from the date of shipment. [See
the proposed § 286.41(d)(2)(ii)(C).}

‘Fhis recordkeeping requirement,
together with the corresponding
requirements for transporters and
receiving facilities (discussed in later
sections of this preamble), would
establish a line of accountability from
the generator through to the receiving
facility. The records required by today's
proposal would include virtually all of
the information required on a hazardous
waste manifest by 40 CFR 262.21. The
approach proposed here is different than
the Part 262 manifest requirements in
that no document need travel with the
shipment and the receiving facility need
not send a copy of the manifest back to
the generator (as required under 40 CFR
284.71 and 264.42 of the hazardous
waste rules), e.g., there is'no “return
loop.” The recordkeeping requirements
proposed here, together with the
condition that a recycling agreement
exist for a generator to be eligible for the
special, reduced requirements, serves to
ensure that the generator's oil will be
delivered to an authorized facility.202

§. Reports. EPA requires generators of
hazardous waste to file a report with the
Regional Administrator every even
numbered year, describing the types and
quantities of wastes generated, and the
transporters and facilities used for off-
site shipments, if any, during the
previous calendar year.?°3 [See 40 CFR
262.41, the biennial report.]) EPA is
proposing that recycled oil generators be
exempt from the biennial reporting
requirement. Due to the section 3014(c)
mandate to consider impacts on small
businesses and on used oil recycling,
EPA has been very careful in today's
proposal to keep “paperwork” to &
minimum. The information that would
be gathered through the biennial report
can be obtained from alternate means.
{For example, in support of today's
proposal, EPA utilized surveys and
contacts with trade associations.] Since
we are able to obtain necessary.data
from alternate means, we have .
concluded that burdens on generators.
should be reduced by not requiring the

103 The reader should note that similar systems
are used in various State regulatory programs. See,
for example, the letter from Missouri dated july 30,
1984, on “waste oil logs.”

108 The biennial report was originally intended to+
serve as a summary of manifests from both
generators and facilities that could be used as an
enforcement tool through comparisons between
generator and facility reports; currently its primary
function is for data collection.

biennial report.194 Comments are
requested on this proposal to not require
the biennial report, and all other aspects
of the proposed approach for regulating
generators,

1L Standards for Transporters of
Recycled Oil

A. Applicability

1. General, Section 268.42 of the
proposal would establish standards for
transporters of recycled oil. This section
would apply to *“collectors™ who
transport used oil from generators to
reclaimers, reprocessors, and re-refiners,
and to persons who transport recycled
oil between reclaimers and from
reclaimers to users.!©% In certain cases,
a transporter would also be subject to
the generator requirements of
$ 266.41.198 First, if a transporter brings
used oil into the United States from
another country, hé is the generator.
Second, if he mixes recycled oils of
different U.S. Department of
Transportation (DOT) shipping
descriptions, he would be considered a
generator.3¢7 .

2, Mixture issues. Several situations

could arise where a transperter could
~have problems with mixtures. For

example, generators could add
hazardous waste into their used oil
tanks without telling the collector. As
described in Section LA. of this Part of
the preamble, a mixture of used oil and
other hazardous waste is not recycled
oil, and the generator is responsible for
initiating a manifest for the shipment.108

104 Authorized States may, of course, require
reports from generators within their own
boundaries. o

108 Transporiers of the recycled oils conditionally
exempted under § 266.40(b) {for example a
transporter of specification fuel) would not be
subject to § 268.42. Further, the transport of
household-generated recycled oil would not be
subject to regulation because, as explained above, .
we have proposed that such oil does not lose its
exempt (“housshold”) status until aggregated

i8¢ Transporiars who collect from small quantity
recycled oil generators would aleo be subject to the
transporter stendards proposed here.

167 Under 49 CFR 172.101, used oil, a2 a petroleun

material, may either be classified as “combustible”

{flashpoint is between 100 *~200 °F) or “flammable™
(flashpoint is less than 200 °F). A transporter who is
placarded for combustible material and then
accepts low flashpoint/flarmmable oil would have to
initiate a new shipping paper under 49 CFR 172.202
and would be subject to the generator requirements
of § 2688.41 as well as the transporter requirements
of § 268.42 of this proposal. .

108 The data available to EPA indicates that most
used oil being stored at generators® sites is not
adulterated with hazardous waste. With respect to
the three hazardous wastes most commonly mixed
with used ol (1,1.1,-trichlozoethane, 3
trichloroethylene, and tetrachloroethylene), samples
taken &t generator sites do not typically even
contain these constituents, and rarely ara the

. Continued
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This problem can often be addressed by
contracts between the transporter {or
the receiving facility) and the generator
that forbid the generator from adding
hazardous waste to the used oil. The
reader should note that the “rebuttable
presumption” of mixing provision
proposed today for all used oils
{discussed above in Section 1.A 4. of this
Part of the preamble) would apply to
used oil being collected. That is, a
truckload of used oil with-4 total
halogen content exceeding 1600 ppm
would be deemed to be a hazardous
waste (not recycled oil) unless the
transporter could demonstrate that
mixing had not occurred. 169

Also, some transporters collect and
haul both hazardous waste and ased
oils. We have not proposed any rule to
forbid this practice, but the transporter
should be aware that when a container
(vehicle} is used to hold or transport
hazardous waste, any material
subsequently placed in the container is
deemed to be a us waste, 119
‘The exception to this general rule is
when the container is cleaned
{“emptied") according to 40 CFR 261.7.
This section of the regulations defines
when a container that has held
hazardous waste may be considered
“empty.” and so therefore when the
mixture rule no longer applies.

3. Storage facilities. EPA is proposing
that except Tor two types of “transfer
facilities” discussed here, transporters
who store recycled oil in the course of
transportation would be regulated as a
recycled oil storage facility under the
proposed § 266.43 standards. [The
standards for storage facilities are
discussed in the next section of the
preaible.]

Transporters’ transfer facilitieg 132
meeting the conditions discussed here
would be exempt from the facility
standards.

a. Container facilities: EPA is
proposing that storage of recycled oil at
a transfer facility in containers meeting
the U.S. Department of Transportation

oonstituents present in excess of 100 ppm. e
Composition and Management of Used Oil
Generated in the U.S. November 1964, pages 3-33 to
3=35.

199 Transporters may find it desirable to conduct
petiodic spot checks on generators, using & simple
chlorine detection test. EPA is currently assessing
the reliability of chlorine ficld tests that collectors
might use. .

112 That is, the residue remaining in the container
is bazardous, snd any material quently added

(DOT) packaging requirements of 40

- CFR Parts 173, 178, and 179 would be

-exempt from the facility regulations.
This exemption is currently provided for
hazardous waste transporters. [See

§$ 263.12, 264.1(g)(9), and 285.1(c})(12),
and the discussion at 45 FR 86966-68,
December 31, 1980.] We see no basis to
deny recycled oil transporters this
special provision, which was instituted
to accomodate storage incidental to
normal and routine transport and
transfer activities {Id.]

b. Tank facilities: EPA is proposing
that-transfer facilities with tanks
meeting the § 265.183 secondary
containment standards proposed on
June 26, 1985 [50 FR 26485-88) would
also be exempt from the facility
requirements. We.have “reserved”
paragraphs in the regulation
{§§ 266.42(a)(3)(ii)(B) of the proposal] for
these secondary containment standards.
The proposal standards are presented
for the reader's convenience in Figure 1
of this preamble (above, in the
“generator” discussion). What follows
here are two points relevant to this
proposed conditional exemption:

(1) There is presently no exemptian
for tank transfer facilities in the
hazardous waste regulations. EPA
requested public comment on the need
for such an exemption on December 31,
1980 [see 45 FR 86965-88] but since no
comments were received at that time,
we concluded that the exemption was
unnecessary. EPA has determined,
however, that tank transfer facilities are
in fact the norm within the used oil
recycling industry.}2 We therefore
believe an exemption is appropriate for
this portion {used oil recyclers) of the
Subtitle C regulatory universe. In the
preamble of the December 31, 1980
proposal, EPA stated its intent to impose
40 CFR Part 285, Subpart ] tank
standards as a condition should the tank
exemption be granted. {Ibid at 86967.]
EPA was concerned that the transfer
and short-term storage activities
conducted at transfer facilities could
pose spillage and leakage hazards and
that some requirements should apply.
{1d.] EPA continues to believe some
requirements are necessary for transfer
facilities. We considered proposing the
current Part 265, Subpart | tank
standards for recycled oil tank transfer
facilities. The Agency, however, has
determined that the existing Part 265,

is. via the “mixture rule” in 40 CFR 261.3. siso &
bazardous waste. except as § 261.3 or § 2617
provides otherwise.

A “transfer facility” is defined in 40 CFR 260.10
as “. . . any transportation-reisted facility including
loading docks, parking areas, storage areas, and
other similar areas where shipments . . . are held,
during the normal course of transportation.”

12 Waste Ojl Storoge. Franklin Associated. Ltd.,
January 1984, pp. 2-2 through 2-7. A *“typical”
collector facility has one or two 5,000 gallon
aboveground tanks. This storage is short term, apd
is ususlly iated with consolidation activities,
J.e., transfer of oil into larger vehicles. EPA has
concluded that this storage is incidental to
transportation.

Subpart ] tank standards are inadequatc
in several respects [50 FR 26447-48; June
26, 1983), arfd as described in the
“generator section above, we have
proposed revisions to that Subpart.
{Some of the proposed revisions are
presented in Figures 1 and 2 above.] We
also considered proposing Part 265,
Subpart | as it would be amended per
the June 28 proposal for recycled oil
tank transfer facilities. We are not
proposing the revised Part 265, Subpart ]
in its entirety because we believe the
secondary containment portions of the

. proposed rules (Figure 1, above) would

provide adequate protection at transfer
facilities, 13

Comments are requested on applying
the Figure 1 secondary containment
standards to tank transfer facilities. s
Comments are also requested on
applying:

» The existing Part 285, Subpart ]
standards; y

* Part 265, Subpart ] as it would be
revised per the June 26 proposal, that is,
not only the secondary containment
portions of the proposal but also the
remainder of proposed Subpart J; and

¢ The alternatives to secondary
containment discussed in the June 26
proposal [50 Fr 26451-53] as they would
apply to recycled oil tank transfer
facilities. .

{2) The proposal would adopt the 10-
day time limit in the existing hazardous
waste exemption. As EPA expiained on
December 31, 1880, the 10-day limit was
selected:

« « « to allow ghort term holding of waste {o:
transfer and to account for such things as
scheduling problems, weather delays,
temporary closing and other factors which
might ;:ause unforseen delays.” [See 45 FR
86867.

The Agency determined that this time

" limit was adequate and would not

interfere with normal transportation
activities. [Id.] EPA is concernéd,
however, that a 10-day limit might be
unduly restrictive for some used oil
coliector operations. ¥ That is, some

133 The secondary containment requiremants
{Figure 1, above) would provide & leve! of controi
equivalent to the conditions that containers meet
certain DOT packaging requirements. in the existiny,
exemption {§§ 263.12, 264.1(g}{9). 265.1{c){12}]. Ttat
is, the existing exemption does not reguire

_ compliance witn the Part 285, Subpart I containes
.standards, but rather provides that reieases wil® b,

minimized through packaging requirements that

. ensure container integrity. Secondary ccrtainment

would serve the same purpose for tanh fzcilities.
i.e. minimize releases through ensuring tank systzm
inegrity. The remainder of Part 265, Subpari |,
includes additional requirements necessary for
storage facilities, but not. in our view, necessary for
teansfer facilitiea.

4 See the discussion of collector impac. 13sues 'n
the Regulatory Impacts Analysis EPA, Office of
Sclid Waste. November 1985, Chapte: V.C.
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transporter/collectors may not-
accumulate enough recycled oil in 10
days for economical shipment to a
reclamation facility. EPA does not
intend for the 10-day limit to interfere
with normal transport and transfer
operations, and we are concerned that
some small collector operations could
even bé forced to close due to a 10-day
limit.** We therefore request comment .
on what limit would constitute normal ~
used oil transport practice, the extent to
which a 10-day limit would restrict
normal practice, and whether a 20 or 30-
day limit would better accommodate
normal practices.
¢. General conditions: The proposal
would adopt certain restrictions or
conditions from the existing hazardous
waste exemptions for both tank and
container facilities. These include:
+ The exemption would not apply to
reclamation or fuel blending facilitiés; !¢
¢ Since the recycled oil held ata
transfer facility is considered in transit,
the transporter responsibilities
pertaining to discharge reporting and
clean-up would apply to any releases
* occurring at the transfer facility. [See
§ 2686.42(c) of the proposal, which
. references Part 263, Subpart C of the
hazardous waste transporter rules); and
« The time recycled oil is held at.a
transfer facility counts agpinst the 35-
day period allotted for shipments sent
from generators to receiving facilities.
[See the proposed § 266.42(e)(2), N
introductory text, for the delivery limit,
‘The 35-day limit applies to hazardous
wvaste transport under §§ 262.42(a) and
283.21.] oot
: These conditions were explaiced on
. December 31, 1980 [45 FR 86966-88] for
the hazardous waste exemption, and
EPA can see no basis for modifying any
of these requirements for recycled oil.
Comments are requested on the
transfer facility exemption proposed
here and supporting rationsle, and the
specific points raised above. The
‘requirements for transporters are
discussed next.

B. Idantification Numbers

Under § 288.42(b) of today's proposal,
transporters would have to comply with
40 CFR § 283.11, pertaining to the need
for an EPA identification number. Under
this requirement, transporters would
have to notify EPA and obtain an EPA

ll"d‘ -

4 A fucility could conduct incidental settling of
bottom sediment and water and atill qualify for the
exemption. [This type of actlivity is not considered
~reclamation.”] Also, different used oils could of
course be “blended.” ie., placed in a single tank.
Operalions that blend used oit withvirgin fucl ofl,
however, are not within the intended scope of the
proposed transfer facility exemption. -

Identification Number. [Transporters
who already have an EPA ID number
need not re-notify.] The notification and
identification number process helps
establish a line of accountability for the
movement of used oils from generetors
to recyclers, and between recyclers.

C. Discharges

Section 266.42{c) of today’s proposal
would require transporters to comply
with 40 CFR Part 263, Subpart C, which
requires hazardous waste transporters
to take appropriate actions in the event
of a transportation mishap, including
notifying appropriate authorities and
cleaning-up material discharged. These
requirements are necessary to ensure
public safety as hazardous materials are
transported. :

D. Manifested Shipments

‘Whenever a generator of recycled oil
initiates a manifest, transporters would
have to (under § 2668.42(d) of the
proposal) comply with 40 CFR Part 263,
Subpart B, the hazardous waste
manifest rules. This situation could
occur because the generator failed to
meet one of the conditionsin
§ 266.41(d){2)(i) of the proposal, or even
though he may meet the conditions,
company or State policy requires the use
of the National Uniform Hazardous .
Waste Manifest. In this situation, the
recycled oil transporter is functioning as
any other hazardous waste transporter
and would be regulated as such.

E. Shipments Without Manifests

As discussed above {in Section Il of
this Part of the preambie), EPA has
proposed that generators who meet
certain conditions may, at their option,
comply with the special requirements of
$ 266.41{d)(2){ii) in lieu of the hazardous
waste manifest requirements. Also,
transporters may collect from small

" quantity recycled oil generators under

§ 266.40(c)(2), and these generators are
not subject to the manifest. In either
instance, the transporter may accept
recycled oil without a manifest and must
comply with the proposed § 2668.42(e) in
lieu of Part 263, Subpart B of the
hazardous waste regulations. The
proposed § 266.42(e) requirements for
transporters would be as follows:

1. Records of acceptance. Under
§ 268.42(e](1), the transporter would
have to record (for example on & log)

_certain information-at each collection

stop, specifically:

¢ The name, addréss, and when
applicable,’'” The generator's EPA
identification number; ' .

o The quantity of recycled oil
accepted;

e The shipping description required
by the U.S. DOT under 49 CFR Part 172;
and
e The date the oil is accepted.

These records would help establish a
line of accountability for the movement
of the used oil to a recycler. Also, the
shipping description provides certain
information that may be helpful in case
of a transportation accident. {In nearly
all cases, the description of recycled oil
would be: “Waste Oil; NA1270"; and
either “combustible liquid” or
“flammable liquid.” See 49 CFR Part 172.
If a generator does not know whether
the oil is “combustible” or *flammable,”
the transporter would be advised to
describe the oil as “flammable,” (the
more stringent category) to be on the
safe side.] Finally, the transporter would
have to keep these records for at least
three years from the date of acceptance.
2. Delivery. As required by section
3014(c)(3) of the Act, EPA has proposed
in § 266.42(e}(2) that transporters must
deliver all recycled oil collected to a
facility authorized to manage recycled

_0il.1® Also {under the proposed

§ 266.42(e){2)(ii)) the transporter would
have to deliver the oil to a facility

. designated by the generator. These

“designated {acilities” are those which
have entered into appropriate
agreements with the generator and who
have notified the generator funder

§ 266.41(d)(2)(ii)(B)} that they are
authorized to accept recycled oil.?!*
Delivery would have to occur within 35
days of acceptance, the same time limit
as required under §§ 262.42 and 263.21
for manifested shipments of hazardous
waste. The delivery time limit helps
ensure that hazardous waste arrives
promptly at the generator's intended |
destination. The Agency determined
that 35 days was an adequate period of

»1Small gquantity recycled oil generators need not
obtain EPA identification numbers under today's
proposal.

1 This would include those facilities permitted-
by-rule under the sg:iul provisions of saction
3014(d) of RCRA.{See the proposed § 270.60(d) for
permit-by-rule conditions and requirements.}
Facility permitting is discussed later in this
preambie. The reader shouid note that the
transporter may also deliver the recycled cil to a
facility in interim status under section 3005(¢) of
RCRA and 40 CFR 270, Subpart G. See proposed
§ 268.40{¢)(3) for the types of facilities authorized to
mansge recycled oil.

12 A discussed above in section ILA4.
collectors who accept from small quantity recycled.
oil generators would be required (in lieu of the

) jving facility ia

g to
umhariué to sccept recycled oil.
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time for normal hazardous waste - . -
. transport, taking into account storage at
transfer facilities and any minor delays.
EPA believes that since recycled oil
collection and marketing is typically
loca! or regional in nature, the 35-day
limit would not interfere with normal
recycled cil transportation activities.
However, the Agency solicits comments
on the 35 day time limit; are there
circumstances where a longer time
period, e.g., 45 days, would be-necessary
to ensure efficient transportation of
recycled oil? < -

3. Records of delivery. When the
transporter delivers the eil to the )
receiving facility, § 266.42(e){3) would
require him to record the following
information: : ) .

2 The name, address, and EPA LD. -
number of the facility: .

* The guanmy of oil delivered; and

* The delivery date.

These records would have to be
retained for 3 years from the date of
delivery by the transporter, and would
serve to provide another link in the line
of accountability for the oil as it is
recycled. .

Comments are requestedonall
aspects of the approach proposed for
regulating transporters. R
IV. Stendards for Owners and
of Used Qil Recycling Facilities

to Regulation

Section 266.43 of today's proposal
would apply to owners and operators of
any facility that recycles or stores
recycled oil. ' The kinds of operators
that would be subject to § 268.43 include
reclaimers, reprocessors, re-refiners,
blenders, and burners. Facilities subject
to any § 266.43 requirements are knowns
“used oil recycling facilities.” With the
exception of those generators who
accumulate recycled oil under the :
special “g0-day" rule in § 268.41{c)(2) of

A. Applicability and _Gene{"a( Approach

today’s proposal, generators who store, -

accumulate, or recycle on-site would
also be subject to § 286.43.12 And, as

certain transfer facilities, transporter
storage facilities would be subject to
§ 266.43. Finally, recyclers and

reclaimers who do not store would be - .

subject only to identification and notice
requirements {§§ 264.11 and 284.12); to

*The reader is reminded that the term “recycied
oils” as used here does not include list exempted
from regulation. For example, § 208.40(b)
conditionally exempts specification fuel and certain
atphalt products from Subpart E. Facilities
accepting only these recycled oils would be subject
10 § 236.43. B )

'*'Senall quantity recycled oil generators who -
recycle on-site under § 268.40(c){1) would aiso not
be subject to § 266.63. .

waste analysis requirements -
(§ 2668.43(b){1}{3)); and to recordkeeping
requirements (§ 266.43 (e) and (f}).
discussed below.!®* [See the proposed
§ 266.43(a)(4).] -

This last provision is analogous to
'§ 261.8(c)(2) of the hazardous waste .
regulations. As discussed in the final .
solid waste rule {see 50 FR 652, January
4, 1985], at present we do not regulate
the actual process of reclamation. The
proposed § 266.43{a)(4)(ii) does make it
clear that this exemption does not apply
to facilities processing in an : :
impoundment. Such a facility is not
exempt because as we stated on January
4, 1985, surface impoundments are rarely
considered a legitimate recycling device.
{See 50 FR 652.] This is especially true in
the case of used oil. Storage in an open
impoundment allows petroleum loss
through seepage, and water and dirt
contamination. Petroleum products, for
these reasons, are not typically stored or
processed in impoundments. In
summary, the coverage of § 266.43 is
analogous to the coverage of the

- standards for hazardous waste recycling

{and storage) facilities.

Before discussing the requirements of
§ 266.43 in detail, EPA must note that as
a general policy, any facility storing,
treating, or disposing of hazardous
‘waste is subject to the section 3004
standards, i.e., the standards for
hazardous waste treatment, storage, and

.disposal facilities in 40 CFR Parts 264

and 285. Congress did not exempt used
oil recycling facilities from this general
requirement, as they did for generators

.and transporters under section

3014(c)(1) with respect to sections
3001(d), 3002, and 3003. {In fact, the
Conference Report states that “. . .
facilities which recycle used oil will
need to comply fully with the standards
applicable to owners and operators of
any hazardous waste treatment, storage,
and disposal facility.” See H.R. Conf.
Rep. No. 1133, 88th Cong.. 2 Sess. at 113
(1884).] . C .
Section 3014(d) aiso provides that,

discussed above, with the exception of =~ ©XCZPt for certain kinds of facilities, -

used oil recycling facilities that comply
with the section 3004 standards are
deemed to have a RCRA permit. In other
words, these facilities would not
normally be subject to section 3005 of
the Act, nor to section 7604, which
specify procedures for permitting of
hazardous waste facilities. The § 266.43 °
standards, therefore, are based on

2The owner or operator may nlt.l; be subject to )

§ 285.40(b). if he produces one of the conditionally
exempt oils: 1o § 268.41(d), if he ships recycled oit
ofi-site; to § 208.23 if recycled oil isused in a

manner constituting disposal: and to § 260844 if he ’
-burns recycled oil. The latter two practices are

discussed later in this section.

RCRA section 3004 but are intended to
be implemented through a special
permit-by-rule'procedure, discussed in
the next sectior of the preamble.

Section 3014(d), however, also grants
EPA the authority to permit used oil
reoycling facilities individually under
section 3005(c) if EPA determines that
individual permitting *. . . is necessary
to protect human health and the
environment.” The following kinds of
facilities have been determined by EPA
to be inappropriate for the permit-by-
rule approach, and would be permitted
individually:33

¢ Facilities where used oil is stored or
treated in a surface impoundment or
nszd in a manner constituting disposal;
an

* Facilities that manage other
halzardous waste in addition to recycled
oil.
The reasons that these kinds of facilities
have been deemed not eligible for the
section 3014(d) permit-by-rule are
discussed in the “permitting” section of
the preamble, (the section after this
one). A pont that is relevant here is that
these facilities would be subject to 40
CFR Part 270 Subpart G, the
requirements for interim status

- hazardous waste treatment. storage, and
disposal facilities as well as proposed

§ 206.43. [See proposed
§ 268.43(8)(5)(i).] 13e 18

What follows is a detailed discussion
of the standard proposed for used oil
recycling facilities in § 268.43. The
reader is referred to 45 FR 33158-33220,
May 19, 1880 for an explanation of the
40 CFR Part 264 and Part 265 standards
for hazardous waste facilities, and to 48
FR 2802-2897, January 12, 1981, for
certain additions to Parts 2684 and 285.
As discussed above, these standards
would, in general, apply to used oil
recycling facilities. However, EPA is
proposing in § 266.43 some variations to
the hazardous waste standards for used
oil recycling facilities and these
differences are discussed here.
[Permitting requirements are discussed

-in the next section of the preamble.}

These proposed variations would not
substantially change the level of
protection achieved, but rather are

= See § 20.00(d)(3) of today's proposal.

% The reader should note that EPA does not
grant interim status. The criteria for determining
interim status sligibility are specified in RCRA
section 5005{e) and 40 CFR Part 270, Subpart G.A
facility that does not qualify for interim status and
does not have a permit is subject to enforcement
action If it continues operation. See § 270.70(b).

1% Far a facility that is slreadly permitted. the
permit would have to be modified to allow
managemant of the newly regulsted hazardous
wapte (i.e., recycled oil). See § 270.41 and 124.5 for
permit modification procadures.
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necessary {o implement the special
recycled oil permitting (and tracking) .
system mandated by Section 3014.

B. Waste analysis requirements

Under 40 CFR 284.13, owners and
operators of hazardous waste facilities
must comply with a general set of
requiraments to ensure that all of the
information needed for proper waste _
management is available. Sampling and
analysis parameters and procedures
must be specified in a waste analysis
plan, which becomes part of the
facility's permit. EPA has determined
that in the case of used oil racyclers,
much of the wasie analysis plan can be
specified in the rule itself. The special
analytical requirements for used oil
recyclers are proposed in § 268.43(b) (1)-
{3), and would replace the 40 CFR
§ 264.13 requirements. The special
requirements are equivalent to § 264.13

in protectiveness but are more specific; _

this should simplify compliance, !

1. Parameters. All used oil recyclers
must develop or obtain information
concerning the first two of the
parameters below, and many would
need information on the third, Only
operators of hazardous waste facilities
need be concerned with the fourth group
of parameters.

a. Halogens: As discussed in Sechon
L.A.4. above, we arg proposing that any
used oil containing in excess of 1000
gpm total halogens will be presumed to

ave been mixed with hazardous waste
{and therefore is not“recycled oil")
unless a person successfully rebuts the
presumption. Therefore, the owner or
operator must determine the halogen
content of used oil accepted at the
facility. This does not necessarily mean
that the used oil must be sampled and
analyzed for halogens. Nonetheless, if
used oil with over 1000 ppm halogens is
accepted at the facility, the owner or
operator xlnust ;ghér mrgel(:l;n ﬂllf "
presumption o y showing that
the used oil has not been mixed with
hazardous waste} or manage the oil as
hazardous waste (not recycled oil). If
EPA (or a State agency) samples used
oil at a facility and-finds total halogens
exceeding 1000 ppm and the
presumption cannot be successfully
rebutted, the owner or operator must be
in compliance with all applicable Part
284 or 285 hazardous waste
requirements {and the Part 270 permit or
interim status requirements), not today's

% Part of the simplification comss from the fact
that used oil is a laitly stable liquid. e.g. it is not
reactive nor volatile. Also, used oil 13 not corrosive.
Therelore. the information to manage this

waste is nxrrowed as compared io the variety of
hazardous wastes some facilities may manage.

proposed recycled oil standards.
Otherwise, the owner or operator is
subject to enforcement action for
violations of applicable Subtitle C

. requirements.

EPA expects that some used oil
recyclers will, on a routine basis, accept
recycled oil that is high in total halogens
but that has not been mixed with -
hazardous waste. The most common
such cases are expected to be
processors of used chlorinated
metalworking oils and re-refiners. In the
former case, some metalworking fluids
contain high levels of chlorinated
extreme pressure additives that are not
listed as hazardous constituents in 40
CFR Part 261, Appendix VIL These
processors, we expect, will conduct
analysis to document that hazardous
constituents are not present at
significant levels (e.g., generally less
than 100 ppm) in the used oil they
accept, and that therefore the 1000 ppm
total halogen presumption does not
apply. Re-refiners, by contrast, often
produce light end streams high in total
halogens because low boiling point
solvents are present at low levels in
incoming used oil, and distillation or
dehydration concentrates the “low *
boilera" in the light ends. In this case, if
used oil accepted does not exceed the
1000 ppm total halogen level, the
presumption would not apply to the light
ends produced.

Finally, in either of the above cases,
the reader should note that the recently
promulgated final Phase I established a
specification for used oil fuels of 4000
ppm total halogens. [See the preamble of
the final Phase I rule, Part Two, Sections
IV.B. and IV.C.] When a recycier
establishes that the 1000 ppm
presumption does not apply. he must
nonetheleas document compliance with
4000 ppm limit in order to market
(exempt) agemﬂcatmn fuel. [1d.}

b. Ignitability: Under Part 264, certain
special standards apply to ignitable
hazardous waste.!*? [See 40 CFR 264.176,
264.198 and 264.229.] The owner or
operator must, therefore, determine if
the oil received exhibits the
characteristic of ignitability.
Alternatively, the owner or operator

could simply manage all recycled oil he

accepts as ignitable waste. In this case,
analysis to determine flashpoint may
not be neceasary.

¢ Fuel specification: As discussed in
Section 1.C. of today’s proposal, EPA has

- W An ignitable waste, as defined in 40 CFR
261.21, has a flashpoint of less than 140 °F.
Approximately 28% (80 of 289) of the ueed oil
analyses EPA reviewed sxhibited this
characteristic. See Composition and Mmagemcd of
Used Qil Generated in the U.S. by Franklin
Associates, Ltd., November 1984; p. 3-5&

_ proposed to carry forward the

exemption for specification fuel (Table 1
above). The owner or operatorofa .
facility producing specification fuel
would have to document that in fact the
specification is met. [See § 266.40{b)(1)
of today's proposal.] Therefore, analysis
of the specification parameters—
namely, arsenic, cadmium, chromium,
lead, halogens and flashpoint—would be
necessary.

“d. Additional parameters: In addition
to the analytical requirements described
above, the owner or operator of a

" facility where other hazardous wastes in _

addition to recycled oil are managed
would have to comply with additional

_requirements. [See § 266.43(b)}{1)(iv) of

today’s proposal.] The owner or
operator would have to identify at least
one indicator parameter for each
hazardous waste managed at the
facility. For wastes listed in 40 CFR Part
261, Subpart D, the indicator parameter
would normally be one of the
constitutents identified in Appendix VII
of Part 261 as a basis for hstmg Where
the Appendix VII constituent is,
however, also a normal contaminant of
used oil, the EPA permit writer may
specify one or more other indicator
parameters.!2® Recycled oil managed at
facilities along with other hazardous
wastes would have to be analyzed for
these indicator parameters (along with
total halogens) to help document that
mixtures of hazardous waste and
recycled oil are not being managed
under Part 266, Subpart E.'* [Such
mixtures are hazardous waste, subject
to 40 CFR Parts 281-288, Subpart D.] As
an alternative to the special sampling
and analysis requirements discussed
above, EPA considered whether
hazardous waste facilities should simply
be prohibited from handling recycled
0il.** This would simplify enforcement.
The Agency is concerned, however, that
many hazardous waste facilities can
properly manage recycled oil withou:
mixing, and that it would be unfair not
to allow management of both types of

1 Ay discussed sbove. a facility managing both
recycled oil and other hazardous waste would be
permitted individually, not by-rule. Interaction
between the owner or operater and the EPA permit
writer will therefore be poszible in selecting thess
indicatar paranieters. EPA is. howsver, concemed
that this provision, because it is not self-
implementing, may not work effectively during
interim status. This problem is discusasd below.

12°The reader should note that an owner or
operator remains subject to §§ 265.13 and 264.13 for
any other hazardous wasts that he managos.

1 A similar approach would be for EPA te
presume that any used oil managed at a hazardous
waste facility is mixed with hazardous waste.
Under this kind of approach, a persan might or
might not have the opportunity to rebut the
presumption through analysis.
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materiais. EPA requests comment on
this alternative (and cn the variations

-described in footnote 130, below). EPA
specifically requests comment on
applying the prohibition during interim
status. During this period,

* § 266.43(b)(1){iv) would not be fully
effective because EPA would not yet
specify indicator parameters and
therefore no direct control beyond the
rebuttable presumption would be in -
place to document the “no-mixing” rule.
Should co-management {of recycled oil
and other hazardous wastes} be allowed
only at permitted facilities? [Under this
approach, the prohibition would
supplement, but not replace the
proposed § 266.43(b)(1)(iv).]

2. Analysis plans. As required for all
hazardous waste facilities under
§ 264.13(b), we are proposing that the
owner or operator of & used oil recycling
facility must develop and follow a
written plan describing his sampling and
analysis procedures. Under today's
proposal [§ 268.43(b)(2)(iii}], the owner
or operator would have to describe the
following kinds of arrangements made
to comply with the analysis
requirements.

a. Halogens and flashpoint: The
owner or operator may obtain
information on halogen content and
flashpoint of the oil ke accepts by
obtaining data, information, or samples
from-generators, and/or by sampling
incoming shipments. The anzlysis plan
would have to describe these
arrangements, e.g., which (if any)
generators would be providing
information on the halogen or flashpoint
content of vil they generate, vs. a
schedule of sampling incoming.
shipments. In either case, it is the
responsibility of the owner or operator
to ensure used oil high in halogen
{exceeding the rebuttable presumption)
is managed as a hazardous waste and to
ensure ignitable used oil is managed
under the special requirements for
ignitable hazardous waste.

b. Specification fuel: The owner or
operator would have to describe at what
point(s) in his fuel production process
the oil would be sampled to document
compliance with the fuel specification.
For example, he could designate certain
tanks “for produrt only” and test these
tanks when near full, or alternately, he
could analyze his incoming used oil and
the virgin fuel oil used for blending and
then blend at a certain ratio designed to

'3t Acceptable snalytical procedures under the
hazardous waste regulations {including procedures
for oily wastes) are included in the EPA publication
SW-d6, Test AMethod: for Evaluating Solid Waste,
Physical/Chemical Methods, S d Edition, 1682,
See § 260.11, “references.”

meet the specification. {In this case, he
may not need {0 analyze the final

- product.) In any case, a shipment sent

ofi-site is subject to § 266.41(d) (of the
generator requirements) of today’s
proposal unless the requirements of
§ 266.40{b){1) for specification fuel are
camplied with. Whenever & perscn
initiates a shipment without complying
with § 288.41(d) (or he burns without
complying with § 286.44) bezause he
claims to have gpecification fuel, he is
respansaible for obtaining the necessary
documentation as required by
§ 266.40(b}{1), including analysis of the
specification parameters.

¢. Frequency: For all of the analyses
described above, the owner or operator
would have to specify in the plan the
frequency of sampling and analysis. The
owner or operator must perform
aampling and analysis an a schedule
that is adequate to meet all applicable
requirements. [See proposed
§ 266.43(bj)(1).] EPA considered whether

- some minimum frequency should be

specified for the various kinds of
sampling and analysis required onder
today's proposal, but we have been
unable to develop a schedule that would
appropriately take into account the
many facility-gpecific variables that
affect sampling and analysis.frequency.
For example, if weekly sampling and -
analysis is specified, different size
facilities would be affected very
differently, e.g., some operations process
100,000 gallons in a week, and others
only 10,000 gallons. In some operations
where specification fuel is produced, the
owner or operator might use a large tank
to hold the “product” fuel and test only
when the tank is full (which may not
mean weekly testing). In other
operations, for exemple where on-site
lab facilities are available, daily testing
may be feasible.

Comments are requested on the need
for a specific sampling and analysis
schedule. To encourage public comment
on this subject, EPA bas included in
Table 5 below a schedule adapted from

_one used by the State of Rhode Island as

permitting guidance for used oil burners.
Comments are requested on whether
this or & similar schedule should be
specified by-rule for used oil recycling
facilities.
TABLE 5.—~EXAMPLE OF A SAMPLING AND ANAL-
* v8i5 SCHEDULE FOR USED Oit. RECYCLING
FACILITIES (SAMPLES ANALYZED PER YEAR)

Fechtty throughput (gations/waek)
Aralysis perarmater
<200 | o2, | %0 | 15000+
Lead (and othar
matais) 4 12 28 &2
aemssrmssaresnes 4 12 26 52

TABLE 5.~EXAMPLE OF A SAMPLING AND ANAL-
YSIS SOWEDULE FOR USED OIL RECYELING
melgs = (SAMPLES ANALYZED PER
YEAR} i

Feciity throughput (gelons ' week)

WM P
= 2.000 . 15000 | 15:000~

ioad sent off-ste and
2 .

Y

on
: Adaptad from Rhode tsland's Ar Pallution Control
20, uels, Appen-
hode ls::ang Depgarimant of

The reader should note that if EPA did
promulgate a sampling and analysis
schedule like the one in Table 5, ’
compliance with the schedule would be
an independently enforceable provision.
That is, the owner or operator would
still be responsible for ensuring that all
applicable requirements pertaining to,
for example, producing specification fuel
are complied with as we/l as compliance
with the schedule itself. .

All of the requirements described
above for analytical plans would help
EPA determine whether a facility has
the means and intentions of complying
with the proposed standards. Under the
proposed § 268.43(b)(3), records of
analysis would have to be kept at the
facility as part of the operating record
for the operating life of the facility.

Comments are requested on the
analytical requirements described
above.

C. Acceptance of Recycled Oil From
Off-Site :

An important purpose of EPA's
hazardous waste regulations is to
establish a line of accountability when
waste is shipped from a generator's site
to another facility. The requirement for &

- receiving facility to keep records of

wastes they accept from off-site helps
complete the tracking system and
provides information for owners,
operators, and inspection officials
concerning the nature of wastes
managed at a facility.

1. Manifested recycled oil. When
receiving manifested recycled cil. the
owner or operator must comply with the
following requirements from the
hazardous waste regulations:

* Section 264.71 requires the owner or
operator to sign and date the manifest
and return a copy to both the generator
and the transporter, and retain a copy
for himself for a minimum of three years:

© Section 264.72 requires the owner or
operator to reconcile significant
manifest discrepancies with the
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generator or transporter, and if not able
to do 20, to file a report with EPA's
Regional Administrator; and

¢ Except as discussed below
{pertaining to special arrangements and
the manifest exemption) § 264.76
requires that when hazardous waste
unaccompanied by a manifest is

accepted the owner or operator must file .

a report with the EPA Regional
Administrator. .

2. Unmanifested recycled oil, As
discussed above in Section I.B.4. of this
preamble, EPA has proposed that under
certain conditions generators may ship
recycled oil without using the
manifest.*3* Under these circumstances,
the owner or operator would comply
with § 266.43(e}(2) of today's proposal in
licu of §§ 2684.71 and 264.72,133

Section 268.43(e)(2) would require.
that, for each acceptance, the owner or
operator would have to record the
following: S0

¢ The name, address, and EPA
identification number of the transporter
who delivered the shipment;

* The name, address, and EPA
identification number of each generator
who contributed to the shipment. {The
transporier is required to keep this
information and the owner or operator,
may, for example,"obtain a copy of the
transporter's collection log.}

» The quantity of recycled oil in the
shipment; and '

* The date of acceptance.

‘These records would have to be kept for
a minimurn of three years {from the
acceptance date). As discussed .
previously, the recordkeeping
requirements proposed today, in
conjunction with the condition that a
recycling arrangement exists, provides a
tracking system virtually as protective
as the hazardous waste manifest, while
still complying with the directive in
section 3014(c)(2)(B) of the Act (to not
impose the manifeat).

3. Receipt of hazardous waste
mixtures. EPA is proposing that when an
owner or operator receives a shipment
of used oil that he believes to have been
mixed with other hazardous waste {e.g.,
when it contains total halogens in
excess of 1000 ppm), he must take action

183 Ag described in Section ILA., above, small
quantity recycled oil generators need to comply
with no requirements when initiating an off-site
shipment. {See proposed § 288.40{(c)(2).] Large
generators may comply with alternate
recordkeeping requirements in lieu of the manifest {f
certain conditions pertaining to recycling contracts
are met. {See proposed §§ 268.41(d){2) and
208.42(e)(2).] )

133 And when recycled oil is accepted under
these conditions, the owner or opesator would, of
course, not be required to fils an unmanifested-
waste report under § 254.76.

as described here. [Proposed
§ 288.43(e)(3).]

a. Acceptance of shipment: Facilities
may only accept hazardous wastes
specifically described in their RCRA
permits.?34 Since mixtures of used oil
and other hazardous waste(s) are not
“recycled oil,” a facility receiving such
mixtures would Have to be permitted to
accept both used oil and the other
waste(s) in the mixture (e.g.. spent
trichioroethylene, etc.). A facility not
permitted to accept such mixtures must
turn away the shipment.23% A facility
permitted to accept the wastes in the
mixture may do so, but the mixture must
be managed as hazardous waste (not as
recycled oil).

b. Unmanifested shipments: In
addition to the requirements described
above pertaining to acceptance of used/
oil hazardous waste mixtures, if the
shipment is not manifested an owner or
operator must comply with § 264.76
pertaining to “unmanifested waste
reporting.” That is, the owner or
operator must submit a report to EPA
within 15 days as specified in § 264.76.

D. Storage in Tanks

We discuss here how tanks used to
reclaim or store recycled oil would be
regulated under today’s proposal firat in
general, and then taking into account
two on-going EPA rulemakings.

1. General. EPA is propasing that all
owners or operators of used oil recycling
facilities be subject to the tank storage
standards of Part 265, Subpart ], but
only those owners and operators who
must obtain individual permits would be
subject to Part 264, Subpart ].3% [See the
proposed § 268.43(h)(2).] EPA is not
proposing to require all owners or
operators to comply with Part 264,
Subpart ] because we do not believe
that § 264.191(a), the “shell thickness”
design standard, can be effectively
implemented through a permit-by-rule.3?

184 Fecilities in interim status may accept wastes
{dentified in their “Part A" permit application. {See

§§ 270.71, 270.72.] The reader should aiso note that _

we are today proposing a special permit-by-rule
[See proposed §270.60{d)] for certain facilities
managing recycled oil.

338 [n this case, the transporter must take the
shipment to an alternate facility, if one is
designated by the generator, ot return the waste to
the generator. {See § 262.20.] .

1% Ay explained above and in the next section of
the preamble, some facilities are not eligible for the
permit-by-rule. [See preposed § 270.60(d)(1).] Also,
some facilities may be required to obtain individual
parmits on & case-by-case basis. [See the proposed
§ 270.80{d)(3).) )

157 Except for the shell thicknesa requirement,
Subpart § of Parts 284 and 265 are virtually identical.

[See 46 FR 2831-32 for a discussion of
the shell thickness rule and the
permitting interaction necessary to
implement the rule.] The Part 285
standards, by contrast, are designed to
be self-implementing and so are more
amenable to a permit-by-rule
approach.?*

2. Revisions to the tank standards.
EPA proposed on June 26, 1985 to revise
Part 265, Subpart J, and Part 264,
Subpart ] to include requirements for
secondary containment {among other
requirements) for most aboveground,
underground, and in-ground tanks used
for storing hazardous waste. [See 50 FR
26444.] This proposal is relevant to the
present discussion because as stated
above used oil recycling facilities are
subject to Section 3004, Le., to Parts 264
and 265. Therefore, amendments to Part
264 or 285 would apply to used oil
recycling facilities when final. Figures 1
and 2 above present some of the
requirements proposed on June 28. The
reader is advised to review the June 28
Federal Register proposal in its entirety
for a full understanding of the proposed
revisiona. The public is invited to
comment on the proposed tank rules,
and alternatives presented at 50 FR
268451-53, as they would apply to
recycled vil.’3* Commenters should -
consider the following in preparing
comments:

(1) Used oil recycling facilities are,
under Section 3014, to be subject to the
Part 284 and 285 requirements. Any
regulatory distinction made for recycled
oil must be based on technical factors,
not adverse economic impacts.’* Since
used oil is very similar to other
hazardous wastes stored in tanks (i.e., it
is liquid, it contains toxic and
carcinogenic constituents), we have
proposed that used oil recycling
facilities will be regulated the same as
hazardous waste treatment and storage
facilities. [The reader should note one
important difference. As discussed
above, specification fuel (a recycled oil
low in contaminants) would be exempt

SEPA considered requiring all facilities to .
comply with Part 264, Subpart |, and to cbtain
individual permits. Sincz nearly all used oil
recyclers store in tanks, however, this would
effectively negate the section 3014{d) permit-by-ruie
Congress envisaged. This would appear contrary to
congressional intent, i.e., the language of section
3014(d) specifically includes “tank and container
storage” within the scope of the permit-by-rule.

1 The Ragulatory Impacts Analysis for today's
proposal includes the costs of the proposed new
standards.

1% This in contrast to.the requirements for
recycled oil generators, where the reader will note
that because of RCRA requirements have been
reduced to mitigate adverse impacts on generators.
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from all requirements, including the
storage requirements discussed here.}

{2) Some of the proposed new Part 264 ~

standards would require a great deal of
interaction between the permit applicant
and the permitting official. ¢! [See, for
example, the proposed §§ 264.191
pertaining to design of tank systems,
and 264.192(e) pertaining to corrogion
protection.] Therefore, we would not
change the policy proposed above to
require Part 264, Subpart | only for those
facilities that must be permitted
individually. We believe the proposed
Part 285, Subpart ] requirements (see
Figures 1 and 2 for some of the
requirements) are self-implementing,
- protective, and amenable to a permit-by-
rule approach.

3. Reclamation in tanks. Under 40
CFR 261.6{c), EPA regulates the storage

. of hazardous waste prior to (and in
some cases following) reclamation.
Further, the Part 264/285 Subpart J tank
standards apply to treatment tanks;
these standards, however, do not apply
when hazardous waste is actually being
reclaimed in a tank. {See 45 FR 33083,
May 19, 1880; and 50 FR 652, January 4,
1985.] Tanks used for “incidental
settling,” however, are not meant to be
exempt from the Subpart | standards.
{Id.]’¢ EPA recognizes that this policy
requires specific interpretation as it
would apply t6 uzed oil recyclers,
because virtually all used oil recycling
facilities perform at least some minimal
amount of reclamation.

First, some devices (which may
arguably be “tank-like") such as
distillation columns at re-refineries are
clearly used for recycling and would not
be subject to Subpart }. Many tanks,
hewever, are used for settling and
blending, and it may not be obvious
whether the tank is used primarily for
storage vs. recycling. EPA currently
addresses this question on a case-by-
case basis. An owner or operator who
claims to be exempt from Subpart J
because the device is used for recycling
bears the burden of proof to document
the claim. [See the discussion at 50 FR
642, January 4, 1985, relating to similar
exemptions and variances.] EPA
requests comment on whether specific
criteria should be added to the rules (or
whether detailed guidance should be
provided) to aid owners, operators and
enforcement officials in determining

1" The reader should note that we have proposed
to delete the § 264.181 “shell thickness™
requirement. {See 50 FR 26458-50; June 26. 1985.]

2 That is, the tank must actoally be an integral
component of a recycling system. not merely 2
storage tank in which some settling happens to

when a tank may be exempted under the
above-described recycling policy.

E. Uses Constituting Disposal
'On January 4, 1985, EPA promulgated

- 40 CFR Part 288, Subpart C for

hazardous wastes used or reused in a
manner constituting disposal. {See 50 FR
827-829.) Under § 266.23, hazardous
wastes {(or those products which contain
hazardous waste) applied to or placed
directly on the land are subject to the
land disposal standards of Part 264, -
Subpart A-N, e.g., users of such
“products” are fully regulated as land
disposal facilities.1** Further, Part 2686,
Subpart C was recently revised on July
15, 1985 to incorporate the statutory
prohibition {section 213(1) of the
Hazardous and Solid Waste
Amendments of 1984) on the use of
bhazardous waste as a dust suppressant.
{See 50 FR 28718.) Therefore, when EPA
lists used oil as a hazardous waste
{proposed today else where in this
Federal Register), road oiling would be
prohibited.

A used oil recycling facility where
recycled oil is used in a manner
constituting disposal (according to
‘§ 266.20) would be subject to the same
standards (§ 266.23) as apply to any
hazardous waste used is this manner.3
As described above, recycled oil is not
exempt from section 3004, and the
requirements of § 268.23 (issued under
section 3004) have been deemed
necessary by EPA, and in the case of the
dust suppression ban, by Congress, for
all hazardous wastes used in this
manner.

F. Burning for Energy Recovery

Today’s proposal does not include air
emissions standards pertaining to the
burning of recycled oil as fuel. As
explained in Section H of Part One of .
this preamble, EPA recently
promulgated Phase I of its Sectmn 3004
burning standards and we plan to

12 A explained in Section LC., above, § 286.20{b}
conditionally exempts hazardous wastes
incorporated into commerical products (produced
for the general public’s use) where the hazardous
waste bacome inseparable from the product. EPA
has identified those recycled oils which meet thesa
criteria and inciuded the conditional exemption in
the proposed §§ Mu](z)[il) and 208.40(b}{2). The
controls described here would not apply to these
exempt recycled oils. The reader shouid note the
[] zee.w(b)(z; products are the only recycled oils we
have found that meet the § 288.20(b) criteria;
therefore, other recycled oils applied to or placed
directly on the land would be reguiated under
§ 266.23 as land disposal. -

e Sections § 266.21 and § 288.22, respectively,
include standards for generators, transporters, and
storers of hazerdous wasts used in a manner
constituting dispasel. These requirements would ao?
apply to recycied oil. As explained above,

occur. The Part 264/285 Subpart ) tank standards
apply to storage (and treatmant} tanks.

'8, transporters, and storers of recycled oil
would be subiect to proposed §§ 286.41~286.43.

propose Phase II (the technical controls)
early next year.!® Today's proposal,

. however, would impose certain

requirements on facilities that produce,
market, on burn recycled oil as fuel.1*
These are discussed here.

1. Facility standards. Burners of off-
specification used oil would be subject -
to some or all of the requirements for
used oil recycling facilities in the
proposed § 2686.43. Storage of recycled
oil at a burner facility poses the same
hazards as storage at any other type of
recycling facility. Further, in EPA's view,
burners are within the scope of section
3014(d) which requires compliance with
the section 3004 standards. Finally,
genérators who burn on-site will be
subject to the buming standards of
§ 266.44 {when promuigated) as well as
the § 266.41 generator requirements
discussed above.

2. Fuel transportation. Under today's
proposal, any person initiating a
shipment of recycled oil {(including off-
specification fuel) off-site would be
subject to § 268.41(d) of the generator
standards. 4’ [This provision would
eventually replace the requirements for
“marketera of used oil fuel” in the Phase
I burning and blending rule.] Under
§ 266.41(d). off-site shipments would
either be subject to the hazardous waste
manifest or if the recycling agreement
conditions of § 266.41(d}{2)(i) are met, to
the special recordkeeping requirements
of § 266.41{d)(2)(ii). [See the “generator”
discussion, above.] We discuss here
first, how today's proposal would alter”
requirements applicable to fuel
marketers promulgated in the Phase I
burning rule, and second how today's
proposal would fulfill the section 3004(r)
labeling requirements,

a. New requirements for marketers: In
the final Phase I burning rule, EPA
promulgated § 266.43 requirements for
marketers. [In the final Phase I
preamble, see Part Four, Section 1.] This
section includes certain notice, invoice,
and recordkeeping requirements to
control shipments of off-specification
fuel. [1d.] The requirements proposed
todaypertaining to shipment of recycled
oil {[proposed § 266.41(d), applicable to
owners and operators of used oil

- 13The reader will note that we have “reserved”
§ 208.44 for controls on burners. This is where an
emissions standard, when developed, would be
-placed.

14 The standards discussed here would not apply
to specification fuel exempted from regulation under
§§ 266.40(a) (2) {i) and 266.40({b) (1). For
convenience, we will use the term “off-specification
fuel” {the same term we used in the'Phase | burning
rule) to describe recyled oil subject to the
regulations discussed in this section.

11 See the proposed §§ 268.41(a){2) and
206.43(a){2)(ii).
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recycling facilities under .

§ 266.43(a)(2)(ii}] are different from the
recently promulgated marketer
standards in the following ways:

(1) Under today’s proposal, shipments
of recycled oil would be subject to the
hezardous waste manifest unless the
conditions of proposed § 266.41(d}{2)(i)
pertaining to recycling contracls are
mel. In this case, proposed
§ 268.41(d)(2)(ii) would require notice = -
and recordkeeping requirements very
similar to the current § 266.43 marketer _
standards. As discussed above (in the
“generator” discussion, Section IL B. 4.
of this Part of the preamble), this
approach is based on Section
3014{c}(2)(B) of the Act. The proposal is
different than current § 266.43 in that if
the recycling contract conditions are not
met, the hazardous waste manifest

“would apply.

(2) The reader may note that the
current § 266.43(b){(4){vi) of the marketer
standards requires a statement on the
invoice as follows: “This used oil is
subject to EPA regulation under 40 CFR
Part 266," while today's proposal does
not contain such a requirement, We
believe the requirements proposed
today render this label unnecessary.

is is discussed next in the context of
the RCRA Section 3004(r) labeling -
requirement. - -

b. Labaling of fuel shipments: Section
3004(r) requires that any fuel made from _
hazardous waste must bear a warning
label atating that the fus] contains
hazardous waste, and listing the *
contents contained therein. {See 50 FR
28724~-25; July 15, 1985.] Listing used oil
as hezardous waste (proposed .
elsewhere in this Federal Register)
would trigger this labeling requirement.
In fuct, EPA recently promulgated the
Phase Ilabeling requirement for off-
specification used oil fuel (even though
used oil is not currently a hazardous
wasle) in response to the Congressional
concern with persons unknowingly
recelving contaminated fuels. [See 50 FR
1704; January 11, 1985,] We believe, for
the following reasons, today's proposal
renders the %amﬁﬂingmlua::lthrequirement
unnecessary by e same
functions as would a labeal.1¢

(1) For those shipments of off-
specification fuel that are manifested,
clearly a warning label would be
redundant and unnecessary. [Id.]

(2) To be exempt from manifest
requirements, the fuel seller and
purchaser must have a recycling

14 Today's proposed rules for recycled ofl are
{ssued under the foint authorities of sections 3004
and 3014 of RCRA. As such, section 3004{r) allows
EPA to supersede the statulory warning labe) with
tegulations, . -

" Water Act. {40 CFR Part 11C}

agreement; further, facilities that receive
off-specification fuel (including burners)
maust be authorized to manage recycled
oil and would be subject to the proposed
§ 268.43 requirements for used oil i
recycling facilities. In this situation, ie.,
where the receiving party would be
regulated, a warning label also seems
unnecessary.

*3. On-site burning of de minimus
guantities. Section 3004{q}(2)(B)
provides that EPA may exempt on-site
burning of de minimus quantities of
hazardous waste (to be defined by the
Administrator), provided certain -
conditions are met. EPA is currently
considering whether such an exemption -
is appropriate for recycled oil
generators. Any exemption of this sort
would be proposed with the Phase II
burning and blending rules early next
year, .

G. Corrective Measures

Section 3004{u) of RCRA, as amended, -
requires EPA to develop standards
pertaining to corrective action for
releases of hazardous waste or
hazardous constituents?*® from solid
waste units at facilities seeking permits
under section 3005(c) (including releases
that occurred in the past). 3¢ EPA
amended Parts 264 and 270 to include
provisions to implement this
requirement. {50 FR 28711-16; July 15,
1985.] The requirements are to be
administered during the facility
permitting process. These corrective’
action requirements would apply, -

therefore, to all used oil recycling

facilities that are required to obtain
individual facility permits under section
3005(c). [See proposed § 270.60{d)(1), -
which would exclude certain facilities
from the permit-by-rule, and proposed

§ 270.60{d)(3), which specifies criteria
EPA would use in determining on a
case-by-case basis when an individual
permit is necessary.] In fact, as
discussed in the next section of the

4% See Part 281, Appendix VIIL for the list of
constituents.

0The reader should note that releases of oil
and/or hazardous substances trigger certain other
EPA requirements as well. Under the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA),
a person in charge of a vesse! or facility having
knowledge of a release 10 the environment from that.
veasel or facility of a quantity of a hazardous
substance at or above the raportable quantity of
that substance must report that release to the
National Response Center (NRC). In the case of
used oil, EPA Is proposing a reportable quantity of
100 pounds, See the listing proposal elsewhere in
this Federal Register. If the discharge of the used ofl
occurs in a navigable waterway and is sufficient to
cause a sheen on the water, then the discharge must
aleo be reported to the NRC pursoant to regulations -
promuigated by EPA under section 311 of the Clean

preamble, one criterion EPA will
consider in determining which facilities
should be individually permitted is the
need for corrective measures at a
facility. L

V. Pemu'hing of Used Oil Recycling
Facilities

This section of the preamble discusses
EPA's proposed approach to implement
the permitting provisions of section
3014(d) of the Act. Most used oil
recycling facilities would, under today's
proposal, be permitted-by-rule; in
contrast, most other hazardous waste
facilities are (usually after an “interim
status” period} permitted individually.
This special approach is undertaken due
to the special section 3014(d) mandate
for recycled oil. We discuss next the
eligibilit